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EXECUTIVE SUMMARY 
 
This report evaluates the implementation of the specific intervention area 2.1.5 of the Strategy 
and Action Plan of Justice Sector Reform of the Republic of Moldova 2011-2016. 
The report describes the objectives and principles of the evaluation and explains the 
methodology used for this exercise. 
The logframe used for designing, adopting and implementing the Justice Sector Reform 
Strategy and its Action Plan is analysed in the context of its relevance, usefulness and 
efficiency. The initial project design stage is in many respects the most fundamental step in 
the process as it is to a large extent determining the future success of failure of the whole 
endeavor. By revealing the positive and negative aspects of the logframe design, the report 
suggests that in designing any extended or new strategy and action plan, it will be important 
to ensure that the preparation follows the approved logical framework approach. This would 
“force” an emphasis on better defining outcomes rather than on listing activities. It is not 
enough to simply produce a logical framework matrix: the log frame approach also needs to 
involve all stakeholders, including the civil society actors, in the whole process and give them 
a sense of ownership in the strategy and action plan.  
The report further presents the legislative efforts undertaken under the Justice Sector Reform 
Strategy and finds that the changes in relation to the Criminal Procedure Code and the Law 
on Special Investigative Activity embody some progress towards complying with European 
human rights standards, but that there also some shortcomings in this regard. It also finds 
certain problems occurring in the implementation of the legislative changes adopted – 
particularly as regards authorisation and supervision.  
Furthermore, by referring to international standards and good practices regarding 
immunities of certain categories of officials from the criminal prosecution and by analysing 
the present state of legislative and practical framework, it affirms that the situation in the 
Republic of Moldova is largely compatible with international standards and hence, concludes 
that the objectives of the Strategy could be regarded as achieved. 
The report analyses issues of transparency, public trust and statistical data, where all have a 
bearing on the successful implementation of the objectives of the Strategy and Action Plan. 
Formally speaking, the activities envisaged by the JSRS Action Plan mentioned in the specific 
intervention area 2.1.5 are deemed implemented. The qualitative and quantitative assessment 
of the results achieved, to an extent measurable, could be found in the present report. 
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A.  INTRODUCTION 
 

1. This report provides an evaluation of the implementation of the intervention area –  
2.1.5 - of the Strategy and Action Plan of Justice Sector Reform of the Republic of 
Moldova 2011-2016 (respectively “the Strategy” and “the Action Plan”) and covers 
the period from the inception of the Strategy and the Action Plan until the end of 
2015. 
 

2. The methodology employed in making the evaluation of the implementation of 
intervention area in question is first explained. There is then an overview of the 
overall objectives of the Strategy and of the place within it of the intervention area 
2.1.5.  
 

3. Furthermore, there is an analysis of the intervention area as elaborated in the Strategy 
and, more particularly, the Action Plan, dealing with the proposed actions and the 
outcomes/impact anticipated to flow from them, together with prescribed output 
indicators and indicators for measuring outcomes and impact. The findings of the 
evaluation are then set out. The report concludes with an overall evaluation of the 
implementation of the intervention area and some suggestions for future steps to be 
taken. 

 
 

B.  METHODOLOGY 
 

4. This section sets out the scope and objectives of the evaluation, the principles that 
guided it and the process followed in making it.  
 

1.  Scope of Evaluation  
5. The aims of the evaluation were set out in the Terms of Reference (ToR) for the 

consultant. The ToR envisaged evaluating the Specific intervention area 2.1.5. on 
“Improving the criminal procedure legislation, aiming to remove the contradictions 
with the standards of protection in the area of human rights and fundamental 
freedoms”, the part of the JSRS second pillar’s strategic direction concerning the 
reviewing the pre-judicial phase concept and procedure. In addition to the ToR, the 
paper – “Result and change based of the implementation of the JSRS 2011-2016, 
Overall evaluation concept and methodology” was provided by the contractor to be 
used as a guidance in the evaluation exercise. 
 

6. The evaluation of the implementation of the intervention area –  2.1.5 – under Pillar II 
of the Strategy and Action Plan has the following specific objectives: 
 

a. identifying the level of clarification of the role and powers of prosecuting authorities 
and bodies carrying out operative investigations as a result of the implementation of 
interventions; 

b. ascertaining whether the procedures for operational investigation and prosecution have 
been optimised as a result of the implementation of the interventions; 

c. identifying the level of improvement of the criminal procedure legislation and to assess 
whether the contradictions with the standards of protection in the area of human rights 
and fundamental freedoms have been removed as a result of the implementation of 
interventions;  

d. assessing the improvements with respect to the accessibility, efficiency, independency, 
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transparency, professionalism and accountability of the justice sector through 
implementation of the interventions; 

e. identifying the level of compliance of justice sector performance with European 
standards; and 

f. assessing, where applicable, whether the measures implemented comply with the 
identified needs of the target groups. 

 
 

2. Evaluation principles 
7. It is important that the evaluation mission does not produce any biased or unreliable 

results. The evaluator is, therefore, bound by the principles of impartiality, 
transparency and professionalism. 
 

8. The evaluator has been strictly impartial and acted in good faith during the evaluation 
process. Furthermore, the evaluator was not affiliated to any of the institutions and 
stakeholders responsible for the implementation of the specific intervention area that 
was evaluated. Moreover, no bias or sympathy was expressed for the relevant 
institutions. 
 

9. The evaluation process was carried out with the involvement of all relevant actors and 
stakeholders, which guaranteed the maximum transparency possible. 
 

10. The evaluator has taken into consideration all relevant materials available and has 
ensured that the observations are accurate and as comprehensive as possible. Both 
positive and negative developments have been taken into account. 

 
11. Classically, evaluations for Reform Strategies would follow the evaluation criteria of 

Relevance, Efficiency, Effectiveness, Impact and Sustainability. In this case, given 
that this evaluation started while the Strategy and its Action Plan are still being 
implemented, the criteria of impact and sustainability were not always possible to 
include and nor was the consultant required to make judgments as to the possible 
outcomes in certain areas. Hence, the main emphasis has been on the relevance, 
efficiency (or in this case more precisely the managerial efficiency) and on 
effectiveness.  
 

12. Within the context of addressing the specific requirements of the ToR, more broadly 
the evaluation is an important stage in the Reform Strategy implementation, ensuring 
both transparency of operations as well a providing feedback on the performance of 
the Action Plan. Specifically in this case, the end-user is looking forward to receiving 
an evaluation document that can be used as a basis for a decision on the form and 
extent of any extension or follow-up action with this evaluation providing additional 
and vital information on the performance of the JSRS. 
	

13. While a considerable amount of very useful documented information was received 
from the EU project team, the emphasis in this report is on addressing the relevance, 
effectiveness and managerial efficiency from results obtained, rather than recycling 
already documented information. The results of the semi‐structured interviews 
conducted during December 2015 and January 2016, has provided new and important 
information on the JSRS implementation.  
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3. Evaluation process 
 

14. The evaluation, which took place in the Republic of Moldova in December 2015-
January 2016, was conducted by Mamuka Jgenti, Co-Founder of the Georgian 
Institute of European Values (GIEV). It is of utmost importance to clearly emphasise 
that in parallel, the evaluator also participated in the Evaluation Team i , which 
evaluated specific intervention areas 2.1.3 and 2.1.4 of the JSRS.  As both exercises 
revealed that these two specific intervention areas are largely identical to the specific 
intervention area 2.1.5 that is a subject of the present evaluation report, the relevant 
parts of the two evaluation reports in question are in line with each other. 
 

15. As stated above, the methodology of the evaluation places a strong emphasis on 
in‐country data collection and the use of semi‐structured interviews – in line with the 
Terms of Reference. In the absence of baseline and quantitative data, plus limited 
monitoring of JSRS Action Plan performance, this was judged to be the most 
appropriate approach for the evaluation. The nature of qualitative data means that 
while it often provides useful insights, there is always a danger than it verges towards 
the anecdotal. The evaluation methodology therefore takes a number of steps to 
overcome these potential weaknesses, inter alia by using the evaluation framework to 
ensure consistency with the tasks defined by the ToR, and provide a common structure 
for developing data collection tools, as well as by creating and evidence train using: (i) 
notes taken during semi‐structured interviews; (ii) JSRS monitoring and annual reports 
and (iii) Studies conducted in the framework of the JSRS. 
 

16. The evaluation followed a three‐stage approach with Inception, Enquiry and Synthesis 
phases. For the Inception period, a scoping study was undertaken as a means to 
identify key stakeholders, understand the structure of the JSRS, identify emerging 
issues and reflect upon the methodological approach.  The main Enquiry phase 
consisted of examination of available reports and documents, coupled with the most 
useful semi‐structured interviews. The combined evidence of several interviews, along 
with documentary evidence, was then used to complete the Synthesis phase by 
elaborating the present evaluation report.  
 

17. Some difficulties were encountered in the course of carrying out the evaluation, and 
these included: 
• Relatively short period of time, including for accessing and/or obtaining the 
translated documentation. 
 
• The lack of institutional memory. Due to the age of the JSRS and permanent staff 
changes, which have taken place in the relevant state structures, many stakeholders, 
involved in the elaboration of the JSRS and implementation of the action plan, were 
not available; others had incomplete and fragmentary information about the subject. 
Accordingly, it became evident that a wider range of stakeholders had to be 
interviewed, significantly increasing both the number of interviews and time required 
for data collection compared to that originally envisaged. 

18. The findings refer mostly to the perspectives of the main stakeholders (which were 
available during the evaluation period), including the main beneficiaries, NGO sector, 
Academia and international organisations’ representatives working locally in the same 
area of intervention. Limited time was available to crosscheck this information with a 
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wider range of possible interlocutors. 
 

19. The evaluation has been managed and co-ordinated by Jur Dr Gerassimos Fourlanos 
(Team Leader,  Project on the “Support the Pre-Trial Investigation, Prosecution and 
the Defence Set-up in Moldova”), with valuable assistance from Asen Yanchev (Key 
Expert 3) and Mr Daniel Graur (Project Officer, Project on the “Support the Pre-Trial 
Investigation, Prosecution and the Defence Set-up in Moldova”). Much useful 
information, materials and advice was received from the EU project team. 
 

20. A number of stakeholders were interviewed from whom much helpful and relevant 
information was received. They represented a range of views of the public and elected 
officials, civil society and academia representatives, as well as of the representatives 
of international fora present in the Republic of Moldova. Their help and patience in 
answering the evaluation questions are gratefully acknowledged. 
 

21. This document is produced as the “Final Report” in accordance with the requirements 
of the ToR and has taken as far as possible full account of the comments made both at 
the interviews and information gathered in writing. However, it is important to point 
out that the responsibility for the contents and conclusions reached lies solely with the 
evaluator. 
 

22. The final evaluation has included desk research and evaluation, on-site monitoring and 
interviews and the preparation of the final report. 
 

23. The interviews were held with the representatives of the following institutions: 
- The Ministry of Justice; 
- The Ministry of Foreign Affairs and European Integration; 
- The Ministry of Internal Affairs; 
- General Prosecutor’s Office; 
- The Superior Court of Justice; 
- Bar Association; 
- The National Anticorruption Centre;  
- representatives of civil society (IRP, Legal Resources Center from Moldova, 

PROMOLEX, Human Rights Embassy, NORLAM, Association of Women in Legal 
Career); 

- representatives of EU financed projects in Moldova; 
- members of Academia; 
- members of the Parliament of the Republic of Moldova. 

 
24. The interviews served as an effective tool to get insight into the implementation of the 

amendments of the existing legislation and the newly adopted one. However, it should 
be noted that the evaluator did not deploy any quantitative or qualitative empiric 
research methods. As a result, the information gathered during these interviews could 
serve only as an indication of positive results as well as negative and problematic 
developments that might occur in the relevant assessment field. This information 
should not, therefore, be treated as conclusive.  
 
 
 



This	project	is	funded	by		
The	European	Union	
	

A	project		
implemented	by			

C.  THE STRATEGY AND ACTION PLAN 
 

25. Justice Sector Reform Strategy 2011-2016 was approved by Law no. 231 of 25 
November 2011. It was designed to create a common framework for the efforts of the 
Justice Sector Reform in Moldova in order to develop the sector as a whole through 
concrete and realistic actions. The overall objective of the reform was to build a 
justice sector accessible, efficient, independent, transparent, professional and 
accountable to society that meets European standards, to ensure the supremacy of the 
rule of law, respect for human rights and society's increased trust in the justice system. 
 

26. The Strategy was developed with both an overall objective and a numbers of specific 
objectives. It is divided into seven main pillars. 
 

27. The specific objectives of the Strategy, which inevitably overlap to some extent with 
each other, are both appropriate in themselves and also entirely consistent with its 
overall objective. 
 

28. The specific objectives of the strategy are the following: 
 
- Strengthening the independence, accountability, impartiality, efficiency and transparency of 
the judiciary; 
 
- Streamlining the pre-trial investigation to ensure respect for human rights, security of every 
person and reduce the level of crime; 
 
- Improving the institutional framework and processes that ensure effective access to justice: 
effective legal assistance, examination of cases and enforcement of judgments in reasonable 
time, upgrading the status of some legal professions related to the justice system; 
 
- Promoting and implementing the principle of zero tolerance for manifestations of corruption 
in the justice sector; 
 
- Implementation of measures through which the justice sector would help creating a 
favourable climate for sustainable economic development; 
 
- Ensuring effective respect for human rights in legal practices and policies; 
 
- Coordination, determination and delimitation of powers and responsibilities of key actors in 
the justice sector and ensuring inter-sectoral dialogue. 
 

29. The strategy was designed to achieve the following overall results: 
 
- A fair justice sector, quality, responsible, with zero tolerance to corruption, which would 
ensure sustainable development of the country and would meet the needs of population; 
 
- Institutional framework to coordinate actions to reform and development assistance partners 
in the justice sector. 
 

30. To ensure plenary application of JSRS, set an exact timeframe and appoint institutions 
responsible for achieving Strategy’s objectives and implementation of necessary 
measures, the Parliament has adopted the Action Plan for the implementation of JSRS 
3 (hereinafter – Action Plan, AP JSRS) in February 2012. The adoption of these 
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important policy documents has determined the eligibility of the Republic of Moldova 
to benefit of EU budget support in the amount of up to 60 million Euros. 
 

31. The Strategy’s second pillar concerns the Criminal Justice. The specific objectives of 
this pillar were to streamlining the interlocutory investigation to ensure respect for 
human rights, security of every person and diminish the level of crime. Actions 
covered by Pillar II of JSRS are focused on the following strategic directions:  
 
- Reviewing the pre-judicial phase concept and procedure;  
 
- Enhancing professionalism and independence of the prosecutor’s office;  

 
- Professional capacity building at individual and institutional levels on issues dealing with 
crime investigations;  
 
- Modernisation of the statistical data collection system and of the professional performance 
evaluation system at individual and professional levels;  
 
- Humanisation of criminal proceedings and strengthening the mechanism for safeguarding the 
rights of victims. 
 

32. The Strategy has been adopted in the light of dissatisfaction with previous reform 
initiatives, about which it makes the following general observation: 
 
While there have been substantial institutional changes and amendments to the legal framework, those 
changes haven’t ensured a qualitatively new level of activity of this sector stakeholders and, have not 
led to the development of a justice system that is fair, equitable and focused on the needs of the 
litigants, providing high quality and accessible services to them.  
 

33. One of the problems identified as facing the justice sector as a result of the 
shortcomings of past reform efforts that is of particular relevance to the present report 
is that the pre-judicial phase is unnecessarily complex.  However, also of some 
relevance to it are two of the determining factors considered as making further reform 
necessary, namely, the low level of public confidence in the justice system and the 
quasi-general perception of high level of corruption in it. 
 

34. The specific explanation given for revising the pre-trial concept and procedure is that: 
 

An outstanding issue at the pre-trial phase is the absence of a clear concept and procedure, due to the 
obscure separation of powers among criminal investigation bodies, while the criminal procedure laws 
are contradictory. There is no de facto distinction between hierarchical subordination of criminal 
investigation bodies to their administrative senior officers, in terms of professional development and 
disciplinary matters, on the one hand, and functional subordination of criminal investigation bodies to 
the same officers in the context of a specific criminal investigation on the other hand. Similarly, there 
are cases when several criminal investigation bodies share the same competencies, which in turn 
produce certain chaos in the system. 

 
Due to the above considerations, it is necessary to implement actions and interventions aimed at: 
improving the criminal procedure legislation as needed to avoid overlapping of competencies; 
strengthening the status and competencies of criminal investigation bodies, in particular, enhancing the 
status of the Ministry of Interior and revising the status of the Center for Combating Economic Crimes 
and Corruption. 
 

35. In addition to listing the five intervention areas, the table set out below this rationale 
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also specifies the relevant indicators of the implementation status. There are 
essentially what are termed “output indicators” in the Action Plan. The latter differs 
from the Strategy in that it additionally specifies particular “Actions”, 
“Outcomes/impact” and “Indicators for measuring outcomes and impact”, all of which 
are considered further in this report. 
 

36. The Strategy states that it was developed “following extensive consultations with the 
public and key institutions from the justice sector”. However, although not disputing 
that they were consulted, persons specifically interested in the use of special 
investigative activity in the Ministry of Interior and the National Anticorruption 
Center expressed the view that the reforms did not take into account their concerns. 
They are, therefore, pressing for some changes to the reforms and the appropriateness 
of this is considered further below. Furthermore, civil society representatives have 
stated that they were not involved in all the processes leading to the implementation of 
the intervention areas under consideration. 
 

37. The specific responsibility for implementing the Strategy is placed by it upon the 
various institutions, which it identifies. However, in order to ensure consistent 
implementation, it also specified that a technical monitoring mechanism should be put 
in place, consisting of one working group for each of the 7 pillars and the “Strategy 
Steering Group”. The Ministry of Justice is charged with co-ordinating the working 
groups through a specially designated sub-division. In addition, the National Council 
for Reforming the Law Enforcement Bodies reviews the general annual report on the 
implementation of the Strategy and advises on the major issues raised for which the 
sector working groups or the coordination group did not find any solutions. 
 

38. It appears that there is no staff currently serving in the Ministry of Justice who were 
involved in the elaboration of the Strategy and the Action Plan. As a result there is no 
institutional memory in the Ministry regarding the objectives and “strategic 
directions” set out in them. 

 
D.  LOGFRAME 

 
39. While the parts of the present Report below describe the findings of the evaluator, this    

section sets out to review the JSRS objectives and planned results from the perspective 
of the logical framework approach as a precursor to the assessment and evaluation of 
the actual results achieved by the JSRS Action Plan. 

40. It is self‐evident that the quality of the design of a strategy sets the pattern for its 
future success or failure. It is to be welcomed that the authorities were and are 
committed to the use of the logical framework approach. Indeed, a project logframe 
matrix was referred as part of the ToR for this evaluation. However, during interviews 
conducted, the evaluator learned that the logframe in question has more of a 
presentational purpose (it could be found on the MoJ web-site), rather than being used 
as a “working”, management and monitoring tool. Moreover, the Evaluator was 
unable to ascertain whether the logframe was drawn up as part of a logframe planning 
exercise, or was prepared after the JSRS design was completed.  

40. A well-designed strategy, which uses the logframe approach, should provide the 
evaluators with a clear starting point for assessing the strategy using the indicators of 
performance (linked to sets of objectives or results). However, the examination of the 
strategy’s objectives (and the indicators) has raised a number of issues. 
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41. An early problem, which this evaluation had to address, was to try to understand the 
aims and objectives of the specific intervention area under evaluation and the 
difference between them and the aims and objectives of other intervention areas 
included in the same pillar. More concretely, this concerns the intervention areas 2.1.3, 
2.1.4 and 2.1.5. While trying to search for the explanation in the narrative part of the 
JSRS and the Action Plan’s second pillar, the evaluator found out that the so called 
introduction to the pillar in question is extremely short and provides with only very 
general information on the overall objectives.  

42. Basically, the results/outcome of the three specific intervention areas mentioned above 
were: 

- The introduction of legal reforms (by amending relevant legislation and preparing necessary 
surveys); 
 

-  Results expected from institutional reforms, and 
 

- Capacity building results (directed at key personnel). 
 

43. With reference to the best practice for drafting of logical frameworks and information 
received from the main stakeholders through the semi-structured interviews, it was 
concluded that the objectives of intervention areas 2.1.3, 2.1.4 and 2.1.5 were largely 
identical, perhaps with the exception on actions regarding immunities that could be 
found only under the intervention area 2.1.5. In fact, not a single stakeholder provided 
the evaluator with the position that would prove the contrary. Taking the JSRS and its 
action plan’s part in question, it could be concluded that the logical framework, (and 
by implication the overall logic of the design), could have been better prepared. This 
comment on the weakness of the logframe relates to the need to improve this aspect of 
design for any renewed or future strategy and action plan. 

44. When it comes to the first column of the logframe (actions), the evaluator is of the 
opinion that it provides with the sufficient framework for the stakeholders to be aware 
within which boundaries they had to act. The same could be said on the column 
dealing with “Output indicators”, as the evaluator felt that these are broadly 
appropriate, provide with the possibility to measure what “ tangible product” has been 
produced and hence, these two columns are not commented on further in this section.  

45. Correctly formulated objectives are clearly important in themselves, but from a 
managers, monitors or evaluators point of view, it is the outcome and impact 
indicators, which allow the observer to determine the extent to which the plans for 
results have been de facto achieved.  

46. The outcome measurement is a systematic way to assess the extent to which a JSRS 
has achieved its intended results. The main questions addressed in outcome 
measurement to which the indicators should allow giving a response are: What has 
changed in the lives of individuals, families, law-enforcers, prosecutors, judges, 
lawyers, victims and other relevant actors as a result of the strategy? Has the JSRS 
made a difference? How are the lives and working conditions of beneficiaries better as 
a result of the JSRS implementation? 

47. The impact indicators relate to the progress made towards higher-level goals. The 
logframe provides with the impact indicators that describe the objectives that are 
shared with other parts of the JSRS, such as increased access to justice and improved 
accountability of national institutions. As the evaluator was tasked to evaluate only 
part of the JSRS, it was not possible to cover these issues in the present Report.  

48. The indicators given in the last column – indicators for measuring outcomes (and 
impact) – of the logical framework in question are particularly weak in the case the 
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“results” level and are not extremely clear for monitoring and evaluation purposes. 
The weakness is that some indicators are introduced in a way that it would be 
impossible to measure them unless at the moment of strategy and action plan adoption 
there was a concrete starting point with which the comparison could have been made. 
It is extremely important to set a clear and well measurable output indicators, as only 
these benchmarks would allow measuring the effectiveness of the strategy, identifying 
effective practices and practices that need improvement, getting clarity and consensus 
among the stakeholders and beneficiaries around the purpose of the reform agenda and 
also planning any follow up steps in the same direction. 

49. The process of logframe design is an important pre-requisite for the efficient 
implementation of the strategy. The evaluator has learned that for instance NGOs were 
not adequately represented during the JSRS elaboration process. The view was 
expressed that the action plan was not explicitly discussed with civil society, which 
has led to a situation where different expectations have been generated in the society.  

50. Hence, in terms of evaluating the results, it could be emphasised that the assessment 
was made according to the individual perceptions of the objectives and the overall 
purpose of the JSRS rather than that described in the Strategy itself. Thus, is should be 
borne in mind that a respondent might assess the implementation as successful or 
unsuccessful based on his/her expectations, and not necessarily according to its actual 
aims.  

51.  As described earlier in this report, the indicators in a logical framework matrix would 
be used for evaluating planned versus actual results, although, it should be once again 
underlined that in this case the logical framework indicators are in many cases poorly 
defined.  

52. Nevertheless, it is important to be able to describe and learn from what has taken place, 
and to be able to identify the strengths and weaknesses, not only of the results (outputs 
and outcomes) but also of the processes used to achieve them. Recognising this, the 
evaluator attempted to use the semi-structured interviews with stakeholders to 
generate project specific quantitative and qualitative indicators to augment those 
initially identified during the logframe design.  

53. In designing any extended or new strategy and action plan, it will be important to 
ensure that the preparation follows the approved logical framework approach. This 
would “force” an emphasis on better defining outcomes rather than on listing 
activities. It is not enough to simply produce a logical framework matrix: the log 
frame approach also needs to involve all stakeholders, including the civil society 
actors, in the whole process and give them a sense of ownership in the strategy and 
action plan. The initial project design stage is in many respects the most fundamental 
step in the process as it will to a large extent determine the future success of failure of 
the whole endeavour. 
 

54. Furthermore, it should be noted that the Strategy and Action Plan are focused more on 
adopting new and amending the existing legislation than on the implementation of the 
new provisions. As a result the implementation of those provisions does not figure in 
any of the indicators. Indeed, it seems to be assumed that the adoption of a new piece 
of legislation corresponding to one of the pillars of the Strategy is, in itself, sufficient 
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for it to be considered that a particular action or activity has been implemented. This is 
clearly an inadequate approach for achieving successful reform. More attention 
should, therefore, be paid to the measures required for the implementation of 
legislative measures when specifying indicators for any future strategy and action 
plan.  

55. Based on the abovementioned, the analyse of the logframe could be summarised as 
follows: 

- The narrative part explaining the objectives of Strategy’s second pillar on criminal 
justice could have been more detailed and self-explanatory;  

- The specific intervention areas 2.1.3, 2.1.4 and 2.1.5 could have been merged as they 
are largely identical and serve the same purpose and objective; 

- First column of the logframe - “actions” - is clearly defined and provide with the 
sufficient information on the steps and the boundaries within which these steps are to 
be undertaken. It basically refers to concrete pieces of legislation on which the actions 
are expected from the implementing agencies; 

- Output indicators of the logframe are in principle well elaborated, as they allow for 
quantitative measurement of the amended legislation, normative acts, developed 
concepts, recommendations, surveys and trainings delivered. 

- Without identifying what is currently problematic, there is no baseline for measuring 
improvement.  

- As the evaluator was tasked to evaluate only part of the JSRS, it was not possible to 
evaluate in the present report the implementation of the specific intervention areas of 
the JSRS against impact indicators mentioned therein.  

- Outcome indicators of the logframe could be considered as a weakness of the JSRS, as 
ideally they should measure the results from the activities and outputs and be realistic 
and achievable given the capacity and resources available. Compared to impact 
indicators, which typically represent long-term and high-level goals that are beyond 
the immediate control of an individual specific intervention area, outcomes should be 
directly linked to the relevant outputs. Although, the output indicators include the 
perceptions and experiences of the intended beneficiaries (judges, prosecutors, 
policemen, investigators, victims, members of general public), they are insufficiently 
combining some quantitative and qualitative measures that would describe the number 
of people benefitting and the nature of those benefits.  

-  In designing any extended or new Strategies it is important to ensure that the 
preparation follows the approved logical framework approach. This would “force” an 
emphasis on better defining outcomes, not in listing activities. It is not enough to 
simply produce a logical framework matrix: crucially the logframe approach involves 
stakeholders, including the civil society actors, in the whole process and gives them a 
sense of ownership in the strategy. The initial project design stage is the most 
important and fundamental step in the process, which to a large extent determines the 
future success of failure of the whole endeavour. 

 
 

E.  FINDINGS 
 
1. Introduction 
56. The findings of this evaluation are concerned first with the amendments that have been 
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made to the Criminal Procedure Code and the provisions of the Law on Special 
Investigative Activity, considering in particular their compliance with European 
human rights standards. This is followed by the description of findings regarding the 
measures undertaken to review the categories of persons enjoying criminal procedure 
immunity and regulations in the Code of Criminal Procedure no. 122-XV of 14 March 
2003 of provisions that will enable holding them criminally liable. They then examine 
some other aspects of the implementation of the intervention area in question. 

 
 

2. CPC, Law on Special Investigative Activities and Contravention Code 
 

a. Criminal procedural Codeii 
 

57. The amendments to the Criminal Procedure Codeiii relating to special investigative 
measures involve the introduction to it of twenty entirely new articles (Articles 1321 – 
13211, 1341 – 1346 and 1381 - 1383) and the complete modification of six others 
(Articles 133-138). Taken together these changes provide a fairly comprehensive 
regime for special investigative activity and are in marked contrast to the more limited 
scope of the provisions in the unamended Articles 133-138, which were concerned 
with sequestration of correspondence and wiretapping. 
 

58. The amendments to the Criminal Procedure Code under consideration in this section 
did not, however, affect the essential approach to the conduct of investigation, with the 
discrete responsibilities of prosecutors, investigative officers and the police set out in 
Articles 52, 55, 56 and 57. There have been some amendments to these provisions 
allowing the withdrawal of cases from a specific prosecutor but these do not have any 
bearing on optimising the procedures for special investigative activity envisaged in the 
intervention areas 2.1.3, 2.1.4 and 2.1.5. 
 

59. The amendments under consideration begin by defining special investigative activity – 
which is limited to public or secret investigative activities “within the criminal 
investigation” - and by providing that it can only be carried out if (a) it would 
otherwise be impossible to achieve the purpose of the criminal process and/or “the 
taking of evidence may be considerably affected”, (b) there is reasonable doubt with 
regard to the preparation or commission of a crime that is in the “serious” or higher 
categoryiv subject to any exceptions provided by lawv and (c) “the action is necessary 
and proportional to the limitation of human rights and fundamental freedoms”vi. These 
requirements are cumulative and so all must be fulfilled for any special investigative 
activity to be undertaken. In some instances there is some elaboration of the second 
and third requirements in the specific provisions that define each of the various forms 
of special investigative activity that can be authorisedvii.  

 
60. The approach overall is generally consistent with that required under the case law of 

the European Court. However, it should be noted that the range of offences for which 
special investigative activity may be undertaken is still as broad as that considered by 
the European Court to be of concern in Iordachi v. Moldova. 

 
61. Thereafter, it is specified that these different forms of special investigative activity 

require authorisation from either an investigating judge or a prosecutorviii. Which level 
of authorisation is applicable varies according to the extent to which the specific 
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activity concerned interferes with the right to respect for private life. 
 

62. Thus, judicial authorisation is required for: searches and/or the installation of 
equipment for surveillance and audio and video recording; home surveillance through 
technical recording means; interception and recording of communications and images; 
retaining, investigating, handing over, searching or seizing postal items; monitoring 
connections associated to telegraph and electronic communications; monitoring or 
investigation of financial transactions and access to financial information; 
documenting by technical means and methods, as well as locating or tracking through 
GPS or other technical means; and collecting information from suppliers of electronic 
communication services. 

 
63. On the other hand, there is only a requirement for authorisation from a prosecutor 

where the special investigative activity is comprised of: identifying the subscriber, 
owner or user of an electronic communication system or a point of access to an 
information system; visual surveillance; following up on the transfers of money or 
other extorted material assets ix ; covert investigation; cross-border surveillance x ; 
controlled deliveryxi; and purchases for investigation purposesxii. 

 
64. The requirement for judicial authorisation before undertaking the forms of special 

investigative activity falling in the first group is consistent with the approach 
elaborated by the European Court. However, the fact that those forms falling in the 
second group only require the authorisation of a prosecutor is not necessarily 
inconsistent with that approach since it would appear that they do not involve any 
interference with the right to respect for private lifexiii. This is true even of the use of 
covert investigation xiv  but it should be noted that such investigations could be 
problematic with respect to Article 6(1) of the European Convention the relevant 
provisions – Articles 136 and 137 – do not provide for operations used in covert 
investigation to be subject to judicial review or to any other independent supervisionxv. 

 
65. There is provision for undertaking the forms of special investigative activity that 

require judicial authorisation without such authorisation first being obtained in very 
limited circumstances  

 
in flagrant crime cases and when circumstances do not allow any delay and the decision cannot be 
obtained without the existence of an essential risk of delay that may lead to the loss of information with 
evidential value or may expose the safety of persons to immediate dangerxvi. 
 
In such cases, the activity can be authorised by a prosecutor but the investigating 
judge must be informed about it within 24 hours and be provided with all the materials 
giving grounds for the need for it. The investigating judge can then determine whether 
there are sufficient grounds for the activity and approve its continuation. 

 
66. In addition to the provisions defining when special investigative activity can be carried 

out, certain, appropriate requirements are specified concerning the documentation to 
be submitted to the investigating judge or the prosecutor for the purpose of obtaining 
authorisationxvii. 
 

67. There is a lack of clarity in one of the provisions in the Article dealing with the 
ordering of special investigative activity in that it states that  
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The prosecutor leading or conducting criminal prosecution shall rule, by a reasoned order, a special 
investigative measure to be deployed by the specialised sub-divisions of the authorities, referred to in 
the Law on special investigation activityxviii. 
 
This would seem to ignore the need for judicial authorisation in many instances but 
such an interpretation would be inconsistent with the acknowledgement of the judicial 
role in other parts of the same Article. It may be that this particular provision relates 
only to the implementation of the activity once authorised since the prosecutor giving 
it is presumably different from any involved in authorisation but its formulation ought 
perhaps to be reconsidered. 

 
68. There is a requirement that the special investigative measures must be initiated on the 

date indicated in this order or “at the latest, on the expiry date of their 
authorisation”xix. However, this provision lacks clarity in that, although the “order” 
refers to the one issued by the prosecutor that was discussed in the preceding 
provision, the expiry date for authorisation presumably refers to one specified by the 
investigating judge or the prosecutor under Article 1322 and there is nothing in that 
provision or any other one in the Criminal Procedure Code dealing with an expiry 
date. It is important that how such a date is set and how long can elapse before an 
authorisation expires be specified as this will determine the final date by which special 
investigative activity that has been authorised must cease. 
 

69. In the general provisions, it is specified that the actual duration of special investigative 
activity that can be authorised is 30 days, with the possibility of extensions for similar 
periods for up to 6 months. There must be justified reasons for an extension. 
Furthermore, where the activity has lasted for six months, there cannot be any 
subsequent authorisation for it on the same grounds and for the same issue other than 
where undercover agents are being used, new circumstances have occurred or the 
investigation concerns acts related to organised crime and the financing of terrorist 
actsxx. These restrictions on duration are consistent with the approach required by the 
European Court. However, a shorter maximum overall duration of 3 months is 
specified in the case of searches and/or the installation of equipment for surveillance 
and audio and video recording and home surveillance through technical recording 
meansxxi. Furthermore, in both cases it is also specified that the particular measure last 
for “not more than the duration of the criminal prosecution”, which ought in fact to be 
a generally applicable limitation on conducting special investigative activity. 
Nonetheless, the overall restrictions on the duration and renewal of special 
investigative activity would seem to meet the concerns identified in Iordachi v. 
Moldova. 
 

70. Special investigative activity must be conducted by investigating officers of the 
specialised subdivisions of the authorities referred to in the Law on the special 
investigative activityxxii. Furthermore, the prosecutor is required to coordinate, lead 
and control the deployment of the special investigative measures or to appoint a 
criminal investigation officer to enforce such actionsxxiii. 

 
71. The investigating officer that enforces the special investigative measures must submit 

a report to the prosecutor about their outcome either when these have ceased to be 
carried out or when the time limit has been reachedxxiv. Moreover, where the measures 
have been authorised by an investigating judge, the prosecutor shall submit to that 
judge all the materials that have been collected so that these can be “subjected to the 
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lawfulness checks”xxv. Furthermore, it is stipulated that  
 

If, during the examination of the report, it has been found that the conditions providing for the 
deployment of the special investigative measures have not been satisfied or that the decided measure 
breaches, in a disproportionate or obvious manner, the legitimate human rights and interests, or the 
reasons underlying the interference do not exist anymore, the prosecutor or the investigating judge shall 
rule the cessation of such measurexxvi. 
 
All these requirements are consistent with the approach that the European Court has 
elaborated as being necessary to preclude violations of Article 8 of the European 
Convention and go some way to addressing the concerns that it previously raised in 
this regard in Iordachi v. Moldova. 
 

72. This is equally true both of the duty of the prosecutor must rule on the cessation of the 
special investigative measures as soon as the grounds and reasons justifying  their 
authorisation have ceased to existxxvii and the prohibition on ordering and deploying 
such measures “with regard to the lawful legal aid relations between a lawyer and 
his/her client”xxviii. However, the latter prohibition could prove problematic in practice 
if there was an attempt by investigating officers to make their own assessment as to 
whether or not particular lawyer-client relations were “lawful”. This is something that 
should only be determined by a judge and then any interference with those relations 
should only be in circumstances that the European Court considers appropriatexxix. It is 
doubtful, therefore, whether enough has been done to meet the concern raised by the 
European Court in Iordachi v. Moldova with respect to this issue. 
 

73. There are detailed rules governing what must be recorded in respect of each special 
investigative measure, notably as regards place, duration, the identity of those 
undertaking it, what was established and, where applicable, the items in relation to 
which any photos, audio and video recording and other technical means were 
appliedxxx. 

 
74. In addition, where it is established by the investigating judge or prosecutor that the 

action was enforced in blatant breach of human rights or the scope of the authorisation 
was exceeded, the records must be annulled and the materials gathered must be 
ordered to be immediately destroyedxxxi.  

 
75. A similar response is required where the investigating officer infringed human rights 

by the actions performedxxxii but the distinction between the two provisions is not 
entirely clear, although the latter one allows an appeal to a higher prosecutor where 
the assessment of legality is made by a prosecutor. In addition, the assessment is 
specified to require consideration of the deployment of the measures, their compliance 
with the applicable requirements and the grounds on which they were ordered, all of 
which are relevant matters. Nonetheless, as the assessment of legality is not always 
going to be by a court, this does not address the concern of the European Court in 
Iordachi v. Moldova about the limited judicial control over special investigative 
activity after it had been authorised. 

 
76. There is also provision for notifying persons subjected to special investigative 

measures but this seems to be limited to cases where they have been found lawfulxxxiii, 
which does not seem compatible with their rights under Article 8 of the European 
Convention. On the other hand, the ability to defer notification to the end of the 
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criminal process – which must be by a reasoned decision – is not necessarily 
inappropriate. However, it would have been better if the provision had specified that 
the reasoned decision had to be based on the interests of the prosecution. 

  
77. Limited authorisation is given for the use of data obtained through special 

investigative activity in other criminal casesxxxiv. There is also provision for archiving 
of data or information which is outside the ambit of investigation or does not 
contribute to the identification or spotting of particular individuals, if not used in other 
criminal cases in specially-designated areas that ensure their confidentialityxxxv. These 
provisions are consistent with the approach required by the European Court. There 
does not, however, seem to be any specific provision on the storing of information 
obtained through special investigative activity that is to be used in the criminal process 
and thus a concern raised in Iordachi v. Moldova has not been addressed. 

 
78. There is also provision for destruction of information produced following the 

deployment of the special investigative measures one year from “the date of the 
irrevocable decision”xxxvi. It is not entirely clear to which decision this relates but it 
would seem to be the one taken by an investigating judge after finding the 
investigating officer to have infringed human rights by the actions performed. In any 
event, it does not seem to be concerned with the destruction of information after the 
conclusion of the criminal proceedings to which it is linked, which was also a concern 
raised in Iordachi v. Moldova. 

 
79. A great deal of the provisions introduced into the Criminal Procedure relating special 

investigative activity are clearly consistent with the requirements of the European 
Convention, as elaborated in the case law of the European Court. However, there are 
also some provisions which could be better formulated or are in need of clarification. 
Furthermore, the inclusion of requirements already in general provisions but in a more 
detailed form in certain provisions on specific measures could be a source of 
confusion in practice. 

 
80. More fundamentally, there seem to be various matters required by the case law of the 

European Court – including in Iordachi v. Moldova - which have not been addressed 
in any of the provisions, namely, 

 
− the range of offences for which special investigative activity can be undertaken; 
− the procedure to be followed for storing the data to be used in the criminal 

process; 
− the precautions to be taken when communicating the data to other parties; 
− the circumstances in which data obtained may or must be erased or the records 

destroyed where it has been used in the criminal process; 
− the provision for vesting the overall control of the system of special 

investigative activity in an independent body rather than someone directly 
involved in commissioning its use.	

 
81. In addition, there does not seem to be a sufficient judicial oversight over the conduct 

of special investigative activities for the purpose of ensuring compliance with all the 
applicable requirements. 
 

82. As will be seen in the following sub-section, these shortcomings have not generally 
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been remedied by the companion Law on Special Investigative Activity. Moreover, 
the inclusion in it of some but not all of the provisions in the Criminal Procedure Code 
does not lead to clarity in the regime governing special investigative activity. 

 
 

b. Law on Special Investigative Activityxxxvii 
 

83. The Law on Special Investigative Activity currently in force (“the Law”) was adopted 
in 2012 and replaced one that had been adopted in 1994 (“the 1994 Law”) and which 
had been considered in the case of Iordachi v. Moldova. Its provisions are in many 
respects the same – in substance if not always formulation - as those in the Criminal 
Procedure Codexxxviii and both the positive aspects and the shortcomings noted in the 
preceding sub-section are generally applicable to the Law. However, there are also a 
number of significant differences or additions to be found in the Law. 
 

84. In the first place, the definition of special investigative activity is not limited to 
procedures connected with the criminal process but extends also to  

 
ensuring state security, public order, protection of rights and legitimate interests of peoplexxxix 

 
and to 
 

collecting information about possible events and/or actions that may jeopardise state securityxl. 
 

85. Neither of these objectives are in themselves incompatible with Article 8 of the 
European Convention but it is recalled that the European Court expressed concern 
about the lack of precision in essentially the same objectives in the 1994 Law. 
 

86. At the same time, the forms of special investigative activity that can be undertaken 
outside of criminal proceedings are remarkably limited. Thus, none of those that need 
judicial authorisation are available, nor are certain of those requiring a prosecutor’s 
authorisation, namely, those involving control of the transmission of money or other 
tangible assets extorted, cross-border supervision and controlled deliveryxli. It is hard 
to believe that the forms of special investigative activity that can be used will be 
particularly effective in ensuring state security and other objectives not linked to the 
criminal process. 

 
87. Secondly, the Law sets out certain principles for special investigative activity – 

legality, respect for the rights and freedoms of individuals, opportunity and safety, 
combining public and secret methods, cooperation with other state authorities and 
“non-ideologization and impartiality” xlii  – which are not inappropriate. Certain 
elements of them can also be found in the provisions of the Criminal Procedure Code. 

 
88. Thirdly, in addition to providing for the right to be informed about being the subject of 

special investigative activity and for evidence gathered in violation of human rights 
and freedoms to be legally invalidxliii, the Law also provides for a right to receive 
compensation for moral and material damage caused by violation of its provisions and 
for such violations to be punishablexliv. This is all desirable but it should be noted that 
two different approaches to notification can be seen in the Criminal Procedure Code 
and the Law. The former provides for the possibility of deferring notification until the 
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end of the criminal proceedings (but therefore makes it possible before that occurs) 
whereas the Law does not authorise it before the conclusion of the special 
investigative activityxlv. This contradictory approach is undesirable at least as far as 
concerns the conducting of special investigative activity linked to criminal 
proceedings and the one seen in the Code is preferable.  

 
89. Fourthly, the Law includes specific provision for the protection of personal data 

obtained through special investigative activityxlvi. Thus, those having access to this 
data are required to maintain its confidentiality and there are also restrictions on who 
may have such accessxlvii. This – together with a subsequent provision providing that 
“data collected during special investigative activity is limited access official 
information or state secrets”xlviii - seems to have the potential to remedy one of the 
shortcomings noted above with respect to the Criminal Procedure Code. 

 
90. However, these positive provisions are undermined by another provision that gives 

investigation officers free access to data information systemsxlix. Whether or not these 
systems are official or private ones, the absence of any control over the basis on which 
personal data can be accessed – such as a link to a particular criminal proceeding, 
clear grounds for believing relevant material is in the system and requirements as to 
the handling of material that is not relevant – means that a fundamental requirement of 
data protection is being disregarded. Moreover, there is no general stipulation in the 
Law governing the circumstances in which data obtained may or must be erased or the 
records destroyed where the purpose for which it was obtained has been completed 
whether this is use in the criminal process or for national security objectives)l. 

 
91. There is a requirement that special files containing state secrets must be destroyed 

after their declassification in accordance with the Law on State Secretsli. However, it 
is doubtful if such declassification is meant to be a general practice and so this 
provision does not do enough to remedy the lacuna that was of concern to the 
European Court in Iordachi v. Moldova. 

 
92. All material gathered in the course of special investigative activity must be put into a 

special file and registeredlii. It is not clear why the term “special” is used but there is 
an appropriate requirement to log all who have access to it liii , which could help 
minimise the risk of data protection standards being breached but is not a substitute for 
setting out proper criteria governing access. 

 
93. In addition it is also made clear that a special file “cannot be a basis for limiting rights 

and freedoms provided for by law”liv. This is entirely appropriate but it is no guarantee 
that information in the special file might not be used to that endlv and this underlines 
the importance of effective data protection arrangements being in place, which the 
Law lacks. 

 
94. Fifthly, the Law specifies the specialised sub-divisions for carrying out special 

investigative activity, namely, those within or subordinated to the Ministry of Interior, 
Ministry of Defense, National Anticorruption Center, Intelligence and Security 
Service, Protection and Guard State Service, Customs Service and Department of 
Penitentiary Institutions of the Ministry of Justicelvi. This list confirms the wider remit 
envisaged by the Law for special investigative activity than under the Criminal 
Procedure Code. Furthermore, there are grounds for concern about the stipulation that 
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those officers carrying out special investigative activity do so “independently” except 
in criminal proceedingslvii as this may preclude effective supervision over such activity 
and thus increase the risk of the requirements governing it being observed. 

 
95. Sixthly, there are provisions dealing with the conferral of powers related to the 

carrying out of special investigative activity, the leaders of the various sub-divisions 
and the officers within them, as well as the rights, obligations and liability of those 
officers and the financing of such activity lviii . These provisions do not seem 
inappropriate, although the meaning of two is not entirely clearlix. 

 
96. Seventhly, there is provision for engaging persons other than investigative officers – 

“employees of confidentiality” – to be involved in special investigative activity but 
also a prohibition on such arrangements being made with criminal investigators, 
judges, lawmakers, lawyers and prosecutorslx. In addition, certain obligations to assist 
the conduct of special investigative activity are created for individuals and legal 
entities and powers to extend social protection to those employed in connection with 
this activity are conferredlxi. These provisions are not inappropriate. 

 
97. Eighthly, although the Law follows the Criminal Procedure Code as regards the forms 

of special investigative activity that need judicial authorisation, it adds two forms to 
those for which authorisation can be given by a prosecutor and introduces three new 
forms for which authorisation can be given by the manager of one of the specialised 
sub-divisions noted above. 

 
98. The two new forms of special investigative activity that prosecutors can authorise are 

collecting samples for comparative research lxii  and examining objects and 
documentslxiii. Neither would seem to involve any interference with the right to respect 
for private life and so the fact that authorisation is by a prosecutor rather than a judge 
is not problematic. 

 
99. The three forms of special investigative activity that can be authorised the manager of 

one of the specialised sub-divisions are: questioninglxiv; collecting information about 
people and eventslxv; and identify the personlxvi. Only the second of these seems to 
have the potential to interfere with the right to respect for private life and only then if 
the documents, materials and databases being accessed are not in the public domain. 
Subject to it being confirmed that only documents, material and databases in the 
public domain will be accessed, there does not seem to be any reason to be concerned 
about the authorisation for these forms of special investigative activity being given by 
a manager rather than a judge or prosecutor. 

 
100.Ninthly, the reasons for carrying out special investigative activity are more extensive 

than those in the Criminal Procedure Code and the additions do not seem to be limited 
to cases where the activity is not linked to criminal proceedings. Thus, the additional 
reasons are: 

 
1) unclear circumstances on the initiation of the criminal investigation; 
2) the information, become known, on: 
a) prejudicial act in preparation, to commit or committed and the persons who are preparing, 
committing or committed it; 
b) people who are hiding from criminal investigation or the court or the persons that evade to 
enforce the criminal punishment; 
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c) the trace missing persons and the need to establish the identity of unidentified bodies; 
d) the circumstances that endanger the public order, military, economical, environmental or 
other nature of the security of the state; 
e) the circumstances that endanger the safety of the undercover investigator or his/her family 
members lxvii . 
 

101.Furthermore, these reasons are not really consistent with the objectives set out at the 
beginning of the Law and are not comparable to the documentary character of the 
other “reasons” in the same provision. There is a need for the scope of these additions 
to be clarified and, if necessary, to be modified so that there is no extension of the 
basis for undertaking special investigative activity in connection with criminal 
proceedings. 

 
102. Tenthly, the procedure for authorisation, including commencement and duration are 

essentially the same as those under the Criminal Procedure Code, with appropriate 
adaptations for authorisation by the manager of a specialised sub-division. However, a 
significant omission is the absence of any prohibition on special investigative activity 
with respect to relations between a lawyer and his/her client. Although the provision in 
the Criminal Procedure Code is far from adequate, there is a need to ensure that these 
relations are protected even where the special investigative activity is not concerned 
with criminal proceedings and the Law should thus be amended accordingly. 

 
103.Eleventhly, there are provisions for ruling on the legality of special investigative 

measureslxviii but, unlike those in the Criminal Procedure Code, there is no express 
indication that this is to be conducted by the investigating judge even in those cases 
where the measures were authorised by a judge. As a result there would be a further 
weakening of the already limited judicial control over special investigative activity 
after it had been authorised, which was a matter of concern for the European Court in 
Iordachi v. Moldova. 

104. Finally, the Law has four provisions concerned with control and coordination of 
special investigative activity. The first relates to parliamentary scrutinylxix, the second 
and third to control by the prosecutorlxx and departmental headslxxi and the fourth to a 
Coordination Council to be formed by the General Councillxxii. 

 
105. The arrangements for parliamentary scrutiny involve an annual report by the Attorney 

General to the Commission on National Security, Defence and Public Order on the 
number of special investigative measures authorised, the number of them that were 
canceled and the results of these measures. In addition, the Commission is authorised 
to order the submission of additional information on specific activities of 
investigationlxxiii. Although this is somewhat more specific as to the manner in which 
Parliament effects its controllxxiv than under the 1994 Law, there is no real indication 
as to what the Commission can do with the information that it receives and, in 
particular, how it can influence the future conduct of special investigative activity. It is 
doubtful, therefore, whether enough has been done to address the European Court’s 
concern in Iordachi v. Moldova about the ineffectiveness of the control exercised over 
special investigative activity. 

 
106. The control over special investigative activity that is envisaged as being exercised by 

prosecutors entails the compilation of an audit by superior prosecutors that is based 
“on complaints filed by persons whose rights and legitimate interests allegedly were 
violated”lxxv. The compilation of such an audit may be facilitated by the access given 
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to the superior prosecutors to information constituting state secretslxxvi but there is no 
indication as to what consequences should follow from such an audit – such as 
disciplinary measures, revisions to procedure or the provision of training – and it is 
doubtful whether the superior status of the prosecutors is sufficient to guarantee the 
independence of such a review that has been seen as necessary in the case law of the 
European Court. 

 
107. The control to be exercised by departmental heads is specified as being through 

“requiring the control of special cases”lxxvii, which gives no indication as to what is 
involved substantively. In any event, a departmental head would not satisfy the test of 
independence as elaborated in the case law of the European Court. 

 
108. The provision for coordinating special investigative activity through a Coordination 

Council, composed of the Attorney General and the heads of specialised sub-divisions, 
does not seem inappropriate. In particular, such an arrangement could contribute to 
preventing someone from being subjected to total and comprehensive surveillance, 
which could be disproportionate in certain cases. 

 
109. Overall, the Law does not really do much to remedy the shortcomings seen in the 

Criminal Procedure Code as regards compliance with European standards. Indeed, it 
makes the task of securing this somewhat more problematic since (a) individual 
provisions are not always coherent, (b) the duplication with provisions in the Criminal 
Procedure Code is confusing because of the difference in the formulations used, and 
(c) the structure is hard to follow because there is duplication in respect of some but 
not all the provisions of the Code. 

 
110. It is understood that there is a need for the Law as well as the Criminal Procedure 

Code because the former deals with special investigative activity outside the criminal 
process. However, given the limited forms of such activity that can be undertaken 
outside of the criminal process, the complexity in the organisation of the Law’s 
provisions seems excessive for the goal being pursued. In these circumstances having 
such parallel sets of provisions is bound to make the task of those seeking to use 
special investigative activity or to control its use especially difficult.  

 
111. There is nothing in the Law that can be regarded as having any bearing on optimising 

the procedures for special investigative activity envisaged in the two intervention 
areas. 

 
C.  Contravention Code 
 
112.  The JSRS AP envisages alignment of the provisions of the Criminal Code 985-

XV of 18 April 2002 and of the Contravention Code 218XVI from 24 October 2008 to 
the new rules of the criminal procedure legislation.	Pursuant to the JSRS annual report 
for 2012lxxviii: 
 
“The draft amendment was prepared in August - September 2012. The document has been sent 
for approval by the letter no. 03/7802 of 09/25/2012. Moreover, the project was placed on the 
website of the Ministry of Justice of the Republic of Moldova to encourage civil society to 
contribute with proposals and comments. The project was sent to the Government by letter no. 
03/9041 of 08.11.2012”. 

 



This	project	is	funded	by		
The	European	Union	
	

A	project		
implemented	by			

In the previous section it was noted that the special investigative activities can still be 
deployed in cases of serious, very serious and exceptionally serious crimes, which 
meant that the European Court’s concern in the Iordachi case about the applicability 
of special investigative measures to a wide range of offences had not been met.  
Nonetheless, the threshold for the use of special investigative activities is supposed to 
entail the possibility of a sentence of 12 years’ imprisonment or more being imposed 
on the offence concernedlxxix. 
 

113. Nonetheless, despite the inadequacy of this limitation for the purposes of the 
European Convention, there were also some instances reported during the mission of 
the use of certain special investigative activities being authorised in the context of the 
investigation of mere contraventions. Although the authorities interviewed did not all 
have about such authorisations being given, it should be noted that the possibility to 
seek an authorisation to search a domicile does still exist in the Contravention 
Codelxxx. Such a possibility would seem to be inappropriate in light of the decisions of 
the European Court concerning Article 8 of the European Convention in general and 
its ruling in Iordachi case in particular. 

 
3. Problems with implementationlxxxi 

 
a. Introduction 
114.  It can be seen from the preceding two sub-sections that some of the concerns 

raised by the European Court in the Iordachi case have been satisfactorily addressed 
by the new legislative framework for special investigative activities effected by 
amendments to the Criminal Procedure Code and the adoption of the Law. However, 
there are also still a number of issues concerning this framework which do not satisfy 
the requirements of the right to respect for private life and the right to a fair trial, 
enshrined respectively in Articles 8 and 6 of the European Convention on Human 
Rights. These issues may well have a negative impact on the implementation of this 
new framework. It is, therefore, important to highlight certain problems relating to its 
implementation that have been identified, notwithstanding that implementation does 
not actually figure as a concern for the two intervention areas. 
 

115.  Some interviewees suggested that a problem affecting the implementation of 
special investigative activities under the present legal framework was that they could 
only be conducted “within the criminal investigation”, that is, where such an 
investigation had already been instituted. As a result there were some proposals being 
advanced by those concerned with law enforcement for further amendments to be 
made to the Criminal Procedure Code. However, there was no substantiation as to why 
this requirement presented a real problem in practice. Certainly, it was never explained 
why there should be a need to conduct such activities in situations for which there was 
no reasonable suspicion about the preparation or commission of a crime and the no 
criminal basis for them under the Law was not applicable. There was some suggestion 
that a complaint could not form the basis for a criminal process without the 
information first being checked but that seems an unduly restrictive approach that does 
not take account of the particular circumstances of a case since law enforcement 
officers may already have some other corroborating information available. Moreover, 
the desire to be able to undertake special investigative measures in connection with 
supposed criminal offences without first initiating the criminal process - which the 
proposals for reform seem to reflect - does not accord with European standards. 
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116. The analysis in this section starts with a brief description of the three-prong 

approach to investigation and the special file. This lays down the basis for the 
discussion of certain issues related to the practice relating to authorisation and 
supervision of special investigative activities, as well as that concerned with the 
notification and appeal procedures. As the use of certain special investigative activities 
in the context of contraventions and the lack of uniform implementation of the law 
have also been found to be problematic, a discussion of the relevant issues concludes 
the present sub-section of the report. 

 
117. It should be noted here that the discussion below is based on the findings of the 

expert team during the mission in Chisinau on 14-16 December 2015. As noted in the 
methodology section, these findings cannot be regarded as conclusive since the 
interviews conducted with the various stakeholders reflect neither a quantitative nor a 
qualitative empirical research methodology. They are mere indications of problems, 
which may arise during the implementation of the new legislative framework.  

 
b. Three-prong approach and the special file 

 
118. In theory the prosecutor leads the prosecution and investigation. However, in 

practice there are three authorities charged with the investigation: 
 

Operative officers à investigative officers à prosecutor  
119. The operative officers gather information in an operative way. They conduct the 

special investigative activities and are subordinated to and supervised by investigators. 
In theory the prosecutor supervises the operative officers but, in practice, this does not 
occur. There are various reasons why this is so. One of them is that the operative and 
investigative officers have different administrative structures and supervision 
systemslxxxii. Another reason appears to be the lack of human resources within the 
prosecution service. Certainly, representatives of the General Prosecution Office 
claimed that the prosecution service had too many ‘Chiefs and Bosses’ and not enough 
personnel who actually conduct and supervise investigations The particular problems 
in this regard with respect to the supervision of the use of special investigative 
activities are discussed further below.  
 

120. The material gathered in the course of special investigative activities is put in a 
special file, which is administered and controlled by the operative officers and to a 
certain degree by the investigative officers. Information gathered in an operative way 
is also put in the special file. However, there is no common view shared by all the 
stakeholders on the exact contents and status of the special file. In particular, it is 
unclear whether the special file forms part of the investigation file or whether this is 
something which is only used by the operative officers as a basis to start the 
investigation.   
 

121. Furthermore, concern was expressed by representatives of civil society and of 
the Bar Association about the potential for the special file system to facilitate abuses 
of special investigative activities, such as through the extraction of confessions and the 
gathering of evidence illegally. However, it was not possible to substantiate or dismiss 
these concerns in the course of the evaluation. 

 
c. Authorisation and supervision 
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122.  As has already been noted, the European Court expressed concern in the 

Iordachi case about the limited judicial control that existed in Moldova with respect to 
special investigative activitylxxxiii. The legitimacy of this concern was also effectively 
acknowledged by the Moldovan judges whom the experts met since they claimed that, 
prior to the amendments of the Criminal Procedure Code and the adoption of the Law, 
a one page motion stating that ‘based on trustworthy information authorisation is 
requested’ was sufficient for such authorisation to be granted. However, according to 
these judges, the approach had now changed now. Thus, in their view authorisation 
was no longer granted blindly and, indeed, it would be refused in the case of requests 
that were not properly substantiated. Nonetheless, statistics would seem to paint a 
different picture since they show that requests for the interception of communications 
are still being overwhelmingly granted by the courtslxxxiv.  As a result, the concerns 
expressed by the European Court do not yet seem to have been satisfactorily addressed 
in practice. 
 

123.  The three-prong approach to investigation and the existence of a special file 
may also give rise to certain problems related to the effective supervision of the 
special investigative activities after these have been authorised. As already noted in 
the previous section, there are several sub-divisions vested with the power to deploy 
special investigative activities. Also the Law stipulates that the officers of these sub-
divisions may carry out special investigative activities independently except in 
criminal proceedingslxxxv. In principle, operative officers are obliged to give the CDs 
made in the course of tapping telephones (or other material collected as a result of the 
use of other special investigative activities) to the prosecutor.  
 

124.  However, each layer in the investigation chain has its own hierarchy, which 
filters the information that may be passed on to the prosecutor. Certainly, there is no 
common vision governing how all these layers should cooperate with each other. As a 
result, the prosecutor in a particular case will not always have access to the special file 
relating to it. Whether he or she does have such access often depends on his or her 
personality, his or her relationship with the investigator or operational officer and the 
type of information contained in the special file. This may have a number of adverse 
consequences for the supervisory role that the prosecutor or the judge can play with 
respect to the deployment of the special investigative activities following their 
authorisation.  
 

125.  Firstly, neither the prosecutor nor the judge may properly exercise their powers 
relating to the “lawfulness check”lxxxvi. Even where the prosecutor is given access to 
the special file, the material to which such access is allowed seems likely to have been 
subject to some filtering by the hierarchy of the investigation machinery. This 
inevitably affects the performance of the prosecutor’s duty to inform the judge about 
the deployment of the special investigative activities in the context of the discharge by 
the judge of his or her own “lawfulness checks”lxxxvii. As a consequence, the concerns 
raised by the European Court in the Iordachi case about the absence of effective 
judicial control of special investigative activities have clearly not been addressed.  
 

126. Secondly, the roles of the prosecutor in guaranteeing that information contained 
in the special file should not be used to limit rights and freedoms provided for by law 
and in authorising the deployment of data collected in the special file for another 
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special case are necessarily also being undermined.  
 

127. Thirdly, it will not be possible to enforce the provisions of Article 1325(5) and 
(6) of the Criminal Procedure Code with respect to declaring minutes and measures 
null and void if neither the prosecutor nor the judge have effective access to the 
special file. 

 
128. Another problem of implementation, unrelated to the special file or the approach 

to the investigation, concerns the limited time that judges have at their disposition to 
decide on the prolongation of special investigative activities or their ex ante 
legalisation. The judge is supposed to decide on these matters within 4 hours of 
receiving the relevant motionlxxxviii.  However, this time frame was suggested by the 
judges whom the experts met to be sometimes insufficient, especially when the 
intercepted material relevant to the prolongation or legalisation request takes much 
longer than 4 hours to reviewlxxxix. This view reflects the uncertainty in the relevant 
legal provisions about what should be done in the course of this reviewxc; should it be 
to listen to the whole of the material already tapped - which usually takes far longer 
than the 4 hours period - or to review the legality of the use of tapping (or other special 
investigative activity) and also the necessity of the prolongation? In the latter case, the 
4 hours should be sufficient if the judge focuses on the mentioned purpose of the 
review and if he or she is selective in listening the interceptions: i.e., was the person 
tapped the right one or were there any procedural guarantees infringed during the first 
tapping? However, in some cases it may not be possible for the judge to determine 
properly whether or not prolongation or legalisation would be justified without 
listening to the whole of the material already tapped. 
 

129. There is clearly a need for either greater clarity in the relevant provisions or 
guidance from the Supreme Council of Magistrates as to their application as otherwise 
the necessary scrutiny of requests for prolongation or legalisation is unlikely to be 
sufficiently rigorous to comply with the requirements of European standards. 

	
d. Notification and appeal 

 
130. Both the Law and the Criminal Procedure Code require that the person subjected 

to special investigative measures be notified by the authorities of their use xci . 
However, the problems identified in the previous section of the report with regard to 
the legislation are also reflected in practice. Thus, persons subjected to special 
investigative activities are either not informed at all about the use of such activities or 
notified too late. The consequence thereof is that the person subjected to special 
investigative activities is not able to (effectively) exercise his right to appeal enshrined 
in Article 313 of the Code. 

 
e. Non-uniform implementation of the law as a result of its fragmentation and lack of clarity 
131. Despite the improvements of the legislation discussed in the previous section 

there are still concerns about its clarity and thus the uniform application of its 
provisions. Certainly, some of the authorities interviewed expressed concerns about 
the ambiguity of the legislation and about which provisions to use in particular 
situations. This ambiguity leaves open the possibility open for judges being 
improperly influenced and being able to manipulate situations so as to unjustified 
decisions in favour of suspects. 
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132. There was also some uncertainty as to whether or not certain measures 

amounted to special investigative activities. Thus, some judges court cited an example 
connected with the tracing of a stolen telephone. The prosecutor had treated this as a 
procedural measure while the Court had refused to authorise it because it had 
considered this to be a special investigative activity in a respect of a matter that did not 
fulfil the serious crime requirement prescribed in the Criminal Procedure Code. 
However, the view taken by the Court of Appeal was that the tracing in this case was a 
procedural measure and had permitted this to be undertaken. 
 

133. The Supreme Court has issued a recommendation with the purpose of unifying 
the interpretation and the practice concerning special investigative activitiesxcii. The 
issuing of the recommendation was triggered by reported cases in which operative 
officers had tried to (ab)use special investigative activities outside the framework of 
the Criminal Procedure Code. Nevertheless, this recommendation is very general in 
nature and does not contain any specific and detailed instructions on the use of the 
special investigative activities. Recommendations of the Supreme Court are, in any 
event, not mandatory for the lower courts. 
 

134. Before the adoption of the amendments to the Criminal Procedure Code and of 
the Law, appeals concerning the authorisation of special investigative activities were 
only heard by the Supreme Court. However, such appeals are now determined by the 
Appeal Courts and this may result in contradictory decisions. This is unfortunate as the 
development of a more uniform judicial practice could provide the sort of vital 
guidance required for the proper exercise of powers that necessarily impinge upon the 
enjoyment of human rights. 

 
 

4. Study on the compatibility of criminal legislation with European human rights 
standards and ECtHR case-lawxciii 

 
135. The specific intervention area 2.1.5 envisaged the elaboration of “a Survey 

evaluating the performance of the criminal justice system from the point of view of the 
ECHR jurisprudence, with concrete recommendations formulated. Initial time-table 
for this task was not respected, but the 2012 annual report on the JSRS implementation 
mentions that  
 
“There is one outstanding issue for 2012 concerning action no. 2 of the specific intervention area 2.1.5, 
namely, a survey of the law, including criminal procedure legislation to determine its compliance with 
existing standards in the protection of human rights and fundamental freedoms. According to the 
institutions responsible, the action to be executed in 2013 and for this purpose already constituted an 
interdisciplinary working group to look after the development of the study and then come up with 
amendments to the criminal procedure law.”xciv 
 

136. The Compatibility Study on the provisions of the Criminal Procedure Code with 
the provisions of Art.5 of the European Convention was published in 2014. Based on 
the conclusions of this Study, a substantial amendment of a number of Criminal 
Procedure Code provisions has been suggested inter alia to bring them in compliance 
with European Human Rights standards on the basis of ECtHR judgments in relation 
to the Republic of Moldovaxcv. The recommendations of the Study in question formed 
the bases for the elaboration of the draft law on the amendment of the Criminal 
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Procedure Code, in accordance Article 5 of the Convention.  The draft was discussed 
in two rounds of public consultations held on 22 and 29 May 2014. 
 

137. These amendments were mainly suggesting:  
 

“- to align the provisions of CCP to the provisions of Article 25 of the Constitution, especially, 
with regard to the observance of the 12-month period of preventive arrest;  

- to align the provisions of the Code to the requirements to motivate and justify the preventive 
arrest by the prosecutors in their statements and court decisions;  

- to include new criteria and reasons to evaluate the need to arrest (such as public danger or 
proportionality); to clarify some provisions of the detention institution by including more 
situations and persons who are actually subject to retention;  

- to exclude the arrest of the suspect;  
- to clarify the procedural aspects and rights of parties in judiciary proceedings;  
- to clarify the obligation to motivate the court decisions of arrest, especially at the phase of 

extending the arrest;  
- to consolidate the court order institution;  
- to extend the competences of prosecutors in revoking the arrest once the grounds and 

justification for arrest are eliminated, and legal termination of arrest.” xcvi  
 

138.The Republic of Moldova ratified the ECHR on 24 July 1997. On 12 September 1997, 
the ECHR entered into force in respect of Moldova. The first judgment against the 
Republic of Moldova was delivered in 2001, however only in 2004-2005 a number of 
judgments were delivered which elucidated the first systemic problems in the country. 
So far, the ECtHR has delivered over 300 judgements against. 

139. Oursuant to Article 46 of the ECHR, the states undertook to abide by the final 
judgments of the ECtHR. This implies payment of just satisfaction awarded by the 
ECtHR and, sometimes, reopening of the domestic proceedings or another form of 
redress (individual measures). Besides individual measures, governments must 
undertake measures aimed at preventing similar ECHR violations in the future 
(general measures). These measures imply, first, amendment of the legislation and 
practices that are contrary to the ECHR, as well as a change of some factual situations 
that may generate violation of the ECHR. 

140. Some general measures taken by the Government of the Republic of Moldova from 
the perspective of art. 3 and 6 of the Convention are analysed below. 

Article 3 of the European Convention, procedural violations 
141. Until 31 December 2015, ECtHR found violations of art. 3 of the ECHR by the 

Republic of Moldova in 25 ECtHR judgements for inadequate investigation of ill-
treatment: Corsacov (04/04/2006) §§ 68-76; Boicenco (11/07/2006) §§ 120-127; 
Pruneanu (16/01/2007) §§ 39-64; Colibaba (23/10/2007) §§ 52-55; Stepuleac 
(06/11/2007) §§ 60-65; Victor Savițchi (17/06/2008) § 68; Levința (16/12/2008) §§ 
76-84; Breabin (07/04/2009) §§ 53-56; Gurgurov (16/06/2009) §§ 63-70; Buzilov 
(23/06/2009) §§ 23-33; Petru Roșca (06/10/2009) §§ 43-50; Valeriu and Nicolae 
Roșca (20/10/2009) §§ 65-70; Pădureț (05/01/2010) §§ 62-69; Parnov (13/07/2010) §§ 
32-35; Popa (21/09/2010) §§ 40-45; and Mătăsaru and Savițchi (02/11/2010) §§ 79-
95. Deaths were investigated deficiently in the following cases: Răilean (05/01/2010) 
§§ 25-35; Iorga (23/03/2010) §§ 24-37; and Anușca (18/05/2010) §§ 31-45 and others. 
The first judgement that established the failure to comply with procedural obligation 
was Corsacov v. Moldova judgement, from 4 April 2006. 
Following the abovementioned judgments, the Republic of Moldova adopted the 
amendments to the CPC and other related legislation as general measures:  
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1. By the Law nr. 66 of 05th April 2012, in force since 27 October 2012, the Code of Criminal 
Procedure was amended in order: 

- to include rules for strict documentation and registration of detained persons, including their 
physical condition, for eventual complaints and for requests for a medical examination;  

- to impose mandatory forensic examination of the physical and psychological state of the 
alleged victim of torture and ill-treatment; to grant exclusive competence to the prosecutor’s 
office to investigate torture and ill-treatment;  

-  to offer free legal assistance to alleged victims of such crimes.  

2. By the Law nr. 28 of 1st March 2012, the Code of Execution was amended and the new 
provisions refer mainly to the prohibition of police custody of more than 72 hours and to 
mandatory medical examinations immediately on taking in custody or before transfer to a 
detention facility.  

3. The Law on the police and on the statute of the police officer, adopted in December 
2012, prohibits ill-treatment and lists zero tolerance policy as one of the principle of policing.  

4. Regulatory improvements:  

- a number of administrative acts and regulatory measures were adopted, such as: substantial 
reform of the Ministry of Internal Affairs; 

-  adoption in 2010 by the Ministry of Internal Affairs of the Anti-torture Action Plan to 
implement the recommendations of the European Committee for the Prevention of Torture and 
Inhuman and Degrading Treatment or Punishment (CPT);  

- revision of the statistical system of indicators for crime detection, which was considered as 
one of the principal incentives for police officers to apply ill-treatment to extract confessions; 

-  imposing an obligation on doctors who find indications of torture to disclose such 
information to the prosecution; 

-  equipping police stations and detention centers with technical means for video surveillance;  

- opening of a hot line in the Ministry of Internal Affairs for complaints on abuses committed 
by police officers.  

5. Forensic doctors: a set of measures has been taken to strengthen the institutional and 
operational capacity of the Centre for Forensic Medicine (CFM) to examine cases concerning 
torture and ill-treatment and increase the quality of forensic documentation brought before 
courts. These measures include providing the CFM and its territorial units with modern 
equipment and training of forensic experts, medical personnel from the detention places as 
well as independent medical practitioners.  

6. The National Mechanism for the Prevention of Torture (NPM): periodic monitoring visits to 
the detention facilities of police stations are carried out by the Ombudsman office. A new Law 
on the Parliamentary Advocate (Ombudsman), adopted in April 2014, institutionalized the 
NPM and established its competences and work modalities.  

7. The JSRS (2011–2016) and the National Human Rights Action Plan (2011-2014) provide for 
short-term and mid-term actions for the prevention and eradication of torture and ill-
treatment.  

 

As regards the improvement of the effectiveness of investigations into alleged ill-
treatment by the police, the following amendments are to be mentioned: 

1. Legislative amendments: exclusion from the Criminal Code of the statute of limitations for 
torture and ill-treatment as well as of any possibility of reducing or suspend the sentence or to 
apply amnesty for such crimes. The Code of Criminal Procedure was amended to transfer 
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investigations of torture and ill-treatment to the exclusive competence of prosecutors; and to 
provide that the burden of proof in such cases remained with the institution in which the 
detainee was held, once he has made a credible claim to this end. 

2. Institutional and regulatory changes: in May 2010 a specialised anti-torture unit was created 
within the Prosecutor General’s Office with a network of specialized prosecutors throughout 
the country. This unit is exclusively mandated with the coordination and supervision of all 
investigations into allegations of ill-treatment and the establishment of a developed network of 
specialized anti-torture prosecutors in the regional prosecutor offices throughout the country.  

3. Judicial practice extended the application of the Law on compensation for damage caused by 
illegal acts of the criminal investigation bodies, prosecution and courts allowing, in particular, 
claiming compensation for inefficient investigations. Several Explanatory Decisions and 
Recommendations of the Supreme Court explain the relevant legal provisions, generalize 
judicial practice related to claims for compensation for breaches of the Convention and 
indicate the direct application of the Convention and of the Court’s case-law. 

 

143. In I.G.  v. Moldova (53519/07, 15/05/2012 final 15/08/2012), the Strasbourg Court 
found the violation of the respondent State's positive obligations under Article 3 
because the investigation into the applicant's case fell short of the requirements to 
effectively investigate and punish all forms of rape and sexual abuse. The case 
concerned an alleged rape of a then-minor girl in 2004 and the ensuing investigation 
and domestic proceedings lasting until 2007. Without expressing an opinion on guilt, 
the Court held in particular that the final decision discharging the alleged offender of 
the accusations was adopted without some important investigative measures having 
been conducted. 

Following the abovementioned judgment, the Republic of Moldova adopted the following 
amendments as general measures:  

In April 2012, particularly by the above mentioned Law nr. 66 of 05th April 2012, the 
authorities introduced amendments to the Code of Criminal Procedure to overcome the 
procedural shortcomings such as the ones encountered during the investigation in this case 
(i.e. lack of power of the hierarchically superior prosecutor, except for the Prosecutor General 
and his deputies, to annul a decision of a subordinated prosecutor) which eventually resulted 
in the conclusion by the domestic courts that a further prosecution of the alleged perpetrator 
would be in breach of the principle ne bis in idem. Following these amendments, all decisions 
adopted by the prosecutors in the framework of a criminal investigation are subject to 
supervision by hierarchically superior prosecutors.  

144. According to the legislation of the Republic of Moldova, the cases of ill-treatment are 
investigated by the prosecutors and not by police. Nevertheless, even in this situation, 
ECtHR found that the procedural obligation was not carried out both concerning the 
competence of the body that investigated the case, and concerning its independence or 
impartiality, thoroughness and promptness of investigation and involvement of the 
victim. 

145.According to a well-established practice, prosecutors were initially verifying the 
circumstances of the case in detail and, if, they were convinced that the case was well-
founded, they were opening the criminal investigation. The practice often was leading 
to disappearance of important evidence and in most of the cases, criminal investigation 
was never opened. In fact, prosecutors were reluctant towards opening criminal 
investigation, apparently, because of strict evidence of opened criminal investigations 
and of performance indicators, which are based on the percentage of the criminal 
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investigations sent to the court. 
146. The CPC provides that criminal investigation is initiated based on an order issued by 

the criminal investigation body. In most cases, such an order is not issued and 
complaints are rejected on the basis of a brief investigation carried out in accordance 
with art. 274 CPC. Despite convictions in judgments Răilean and Mătăsaru and 
Saviţchi, the practice of examination of serious cases of ill-treatment in accordance 
with art. 274 of the CPC continued also after January 2010, when judgment Răilean 
was adopted. The Law no. 66, of 5 April 2012 in force since 27 October 2012, 
amended art. 279 of the CPC and extended procedural actions that can be carried out 
until criminal investigation is initiated. According to these changes, all procedural 
actions can be carried out before the order for initiating criminal investigation is 
issued, except for those, which require the authorisation of the investigating judge. 
However, on 23 April 2013, the SCJ issued a recommendation explaining that the 
following procedural actions can be carried out after registration of the notification: a) 
hearing witnesses; b) on site investigation; c) presentation for recognition; d) 
experiment; e) bodily examination; f ) corpse examination; g) technical-scientific and 
forensic examination. According to the meaning of this recommendation, an expert 
examination cannot be called before criminal investigation is initiated and most of ill-
treatment cases cannot be effectively investigated without expert examination. 
Furthermore, according to art. 143 para. (1) pp. 1 and 2 CPC, the reason of the death 
and the severity and nature of bodily injuries can be proved only by expert 
examination. 

147. Even if the criminal investigation is initiated, the manner of carrying out expert 
examination in cases of ill-treatment is questionable. According to art. 143 para. (1) p. 
31 CPC, an expert examination must be ordered and performed in order to determine 
the „physical and mental condition of the person against whom there are allegations of 
committing acts of torture, inhuman or degrading treatment”. Prosecutors interpret this 
norm as imposing an obligation on them to determine the mental condition of the 
victim in any case concerning ill-treatment. The determination of the mental condition 
is carried out during examination in psychiatric institutions. According to number of 
interlocutors, many victims refuse to go to psychiatric institutions for examination. 

148. In several judgments, ECtHR found that victims were not sufficiently involved in the 
investigation process. Thus, in cases Pădureţ, Iorga, Anuşca and Mătăsaru and 
Saviţchi, the applicants were not informed about the developments in the criminal 
investigation and in the case Anușca, information about discontinuation of the criminal 
investigation was passed with a one month delay. In the case of Mătăsaru and 
Savițchi, the prosecutor did not inform the applicant about ordering an expert’s 
opinion and about charging the suspects and subsequent revocation of charges and 
refused to provide access to some materials of the criminal investigation, including 
those prepared with the involvement of the applicant. Lack of proper involvement of 
the victims in the investigation of cases is due to the existing legal provisions in the 
Republic of Moldova. Some also blame the approach and practice of the prosecutors 
in the Republic of Moldova. Art. 212 of the CPC refers to confidentiality of criminal 
investigation and authorities interpret this norm as prohibiting the access of the third 
parties, including of the victim, to any information about criminal investigation. 
Disclosure of this information by the criminal investigation body represents a crime 
regulated by Art. 315 of the Criminal Code and is punished with imprisonment of up 
to three years. Prosecutors declared that Art. 212 of CPC does not allow them to 
periodically inform the victims about the developments in the criminal investigation. 
CPC does not provide the right of the victim to request information about the 
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developments in the criminal investigation. Thus, it is obvious that the CPC should be 
amended in order to comply with the ECtHR standards and prosecutors should be 
trained regarding the involvement of victims in the investigation of ill-treatment cases. 

 

Article 6 of the Convention 
 
149. The general measures taken by the Government considering the concrete judgement 

where the ECtHR found violation of Article 6 of the ECHR are described below. 
1. Holomiov v. Moldova - violation of Article 6 § 1 on account of the excessive length of 

criminal proceedings. Generally, the Republic of Moldova did not have and does not have 
systemic problems with the length of judicial proceedings. Lengthy examination of cases 
represents an exception. In criminal cases, the first hearing takes place maximum six weeks 
from the notification of the court. The persistent problem of the Moldovan system consists of 
frequent adjournments of court hearings and practice of sending cases for re-examination. 
This fact leads to a delayed examination of simple cases and superficial examination of 
complex cases. For these reasons, ECHR found violations of art. 6 in more than 10 cases. The 
first such judgement is the Holomiov judgement, which was delivered back in 2006. 

Adjourning court hearings continues to represent a problem. Moldovan judges are extremely 
indulgent towards the requests of the participants in the trial to adjourn court hearings. Thus, 
in the case of Holomiov, at least 44 hearings took place in the first instance court. 

2. Sandu v. Moldova - unfair trial due to the conviction for a crime committed upon incitement. 
The applicant was the manager of a state-owned veterinary clinic. In April 2007, he was 
convicted for taking a bribe in exchange for a document required for travelling abroad with a 
dog, without seeing the dog and knowing that it has not been vaccinated. When convicting the 
applicant the domestic courts relied on the testimonies of the bribe-giver, although the 
applicant directly challenged the credibility of the later and argued that there was an 
entrapment. 

The European Court held that the domestic courts failed to properly assess whether actions of 
the bribe-giver, acting on behalf of the police, had the effect of inciting the applicant to 
commit the offence, and did not analyse factual and legal elements which would help them to 
distinguish entrapment from a legitimate form of investigative activity (violation of Article 6 § 
1). 
Following the above mentioned judgment, the Republic of Moldova adopted the 
following amendments as general measures: 
The authorities have introduced legislative amendments prohibiting the use of entrapment 
techniques and the evidences obtained from such investigation methods. Thus, in 2012 Article 
94 § 1 p. 11) of the Code of Criminal Procedure was amended by the prohibition to allow in 
trial evidences obtained as a result of “provocation, facilitation or incitement of a person to 
commit a crime”. 
In this sense another provision of the Code of Criminal Procedure that is relevant in this 
context should be underlined. Article 6 p. (44) gives a definition of the “fundamental flaw that 
affected the [criminal] proceedings”, which is a breach of the rights and fundamental freedoms 
under the Convention, Constitution and other international treaties. This fundamental flaw, if 
established, can serve as basis for reopening or closing criminal proceedings at any stage 
(prosecution, trial etc.). 
Along with the general prohibition of using incitement and the evidences resulted therefrom, 
according to Article 94 § 1 p. 11) of the Code of Criminal Procedure, the domestic courts 
should justify and reason their judgments on whether there was a fundamental defect affecting 
the criminal proceedings as a whole, within the meaning of Article 6 p. (44) of the Code of 
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Criminal Procedure.  
Thus, the Code of Criminal Procedure allows the defence strategy that relies on the arguments 
concerning irregularities with the investigative techniques, including provocation and 
incitement.  

3. Ziliberberg v. Moldova, the case concern the violation of the applicant's right to a fair trial in 
due to the domestic court's failure to summon him properly, thus depriving them of the 
possibility of being present and/or preparing their defence (violation of Article 6 § 1). The 
violations were due to the absence of legal provisions on traceability of delivery of summons 
under the old legislation (Code of Administrative Offences and Code of Criminal Procedure). 

4. Masaev v. Moldova, violation of right to fair trial due to belated service of summons for 
appeal hearing. 

As a result of the abovementioned judgments, the Republic of Moldova adopted the following 
amendments as general measures: 

The new Codes of Administrative Offences and of Criminal Procedure provide that summons 
must be served on the person concerned not later than 5 days before a hearing. However, the 
new legislation does not contain provisions detailing the procedure nor the body responsible 
for ensuring that an accused receives the summons.  

Accordingly, further amendments therefore are recommended in this respect. 

5. Dan v. Moldova - violation of the applicant's right to a fair trial on account of the Court of 
Appeal's failure to hear witnesses in person whose statements were used to quash the 
applicant's acquittal in first instance and to convict him. 

The Strasbourg Court criticized the manner of the implementation by the courts of the 
domestic law, which is compatible with the Convention, accordingly no legislative 
amendments are recommended. 

6. Levinta v. Moldova - violation of the applicants' right to a fair trial on account of their 
conviction being based on their confession obtained as a result of their torture. 

Following the above mentioned judgments, the Republic of Moldova adopted the following 
amendments as general measures:  

General measures related to the police abuses are examined in the Corsacov group of cases in 
which an action plan/report is awaited. 

7. Ghirea v. Moldova - violation of the applicant’s right to a fair hearing on account of the 
breach of the principles of legal certainty and of equality of arms: in an appeal lodged out of 
time by the prosecutor against the applicant’s acquittal in 2003, the Supreme Court accepted 
that the prosecutor’s absence for ordinary leave was a reason to justify an application for leave 
to appeal out of time. 

The Strasbourg Court criticized the manner of the implementation by the courts of the 
domestic law, which is compatible with the Convention, accordingly no legislative 
amendments are recommended. 

8. Navoloaca v. Moldova, violation of the applicant's right to a fair trial on account of the 
quashing of his acquittal and his conviction by the Supreme Court of Justice acting as a third-
instance court based on its review of certain witnesses' statements while it was permitted by 
legislation to review only the points of law; the European Court considered that the Supreme 
Court of Justice should have ordered a re-hearing of the case by the lower courts. 

The ECtHR concluded that the Supreme Court of Justice did not have the power to carry out 
such a direct examination of the witness testimony; it did have the power to order a re-hearing 
of the case by the lower courts. Fairness required that the Supreme Court of Justice should 
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have ordered a rehearing. However, it did not do. 

The Strasbourg Court criticised the manner of the implementation by the Supreme Court of 
the domestic law, which is compatible with the Convention, accordingly no legislative 
amendments are recommended.. The same is true for Popovici v. Moldova case - violation of 
the applicant's right to a fair trial on account of his absence from the appeal hearing which 
resulted in the quashing of his acquittal and eventually led to his conviction; breach of the 
applicant's right to presumption of innocence on account of a public statement made by a high-
ranking official before the trial. 

9. Mazepa v. Moldova and Gusovschi v. Moldova – the ECtHR criticized the repeated re-
examination of cases. 

Until 27 October 2012, the courts of appeal were not able to send criminal cases for re-
examinations. Only the SCJ was able to send cases for re-examinations to the court of appeal. 
Following the amendments introduced to the CPC that entered into force on 27 October 2012 
(the Law nr. 66), the possibilities of the court of appeal to send cases for re-examinations were 
enlarged. Therefore, the courts of appeal can now send cases for re-examination, however only 
in cases when the defendant was not summoned, when the defendant was not provided with 
the right to interpreter, was not assisted by an advocate ot the provisions concerning the 
incompatibility of judges were violated (art. 415 para. 1.p.3). The appeal on points of law 
against the sentence issued by the appeal court may be upheld only if it faalls within grounds 
stipulated by art. 444 of the CPC. 
Therefore, the problem concerning the large number of cases sent for re-examination and, 
respectively, their long examination, is still relevant in 2016. 

10. Matei and Tutunaru v. Moldova – the ECtHR criticized the failure to speed up the 
proceedings after cases are sent for re-examination. After sending cases for re-examination, 
cases are examined according to the general order. Despite the fact that formally some cases 
(art. 192 para. 1 of CPC) need to be examined in a priority order, there is no mechanism for 
priority examination of such cases within the judicial system of the Republic of Moldova. 

F. Immunity from Criminal Procedure 
 

1. International standards 
 

150.Specific intervention area 2.1.5 part 3, envisaged reviewing by 2013 of the categories 
of persons enjoying criminal procedure immunity and of the regulations of the Code of 
Criminal Procedure no. 122-XV of 14 March 2003 enabling to hold these categories 
criminally liable . 

 
151. Immunity for public figures is as old as politics itself. It is a generally accepted form 

of protection for senior public figures and judges.  But the debate over the extent of 
these immunities is highly polarised. For some, the immunity principle safeguards the 
freedom of expression in the legislature, at the heart of the democratic system. For 
others, immunity actively undermines democracy’s very foundations of equality 
before the law. As frustration increases world wide with political bribery, corruption 
and conflict of interest scandals, so, too, has frustration with the fact that suspected 
politicians can often enjoy de facto immunity from such crimes. By many, the public 
officials’ immunity from prosecution is regarded to be the main cause of an increase in 
corruption in their country. Thus, in many parts of the world, the very idea of political 
immunity is considered anachronistic and in contravention of the most basic principles 
of constitutionality and equality before law. It recalls the popular Orwellian maxim 
that “all animals are equal, but some animals are more equal than others.”  
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152. In many countries, senior public officials are shielded by immunities to such an extent 

that criminals often seek public office simply to avoid prosecution. In such cases, there 
is a very high risk for a vicious cycle of corruption; parliament, by virtue of its 
privileged protection, may attract unethical individuals who then perpetuate and 
augment corrupt conduct. Some individuals in need of legal protection have even 
bribed their way onto party election lists in order to secure immunity. Immunity for 
politicians should, therefore, be seen as intended to protect the democratic process – 
not to establish a class of individuals who are above and beyond the reach of the law.  

 
153. Although the principle of non-accountability or freedom of speech is generally 

subscribed to and is non-controversial, the so-called “inviolability principle” (or 
freedom from arrest) is increasingly contested. The debate has resulted in some 
countries reforming their legal procedures and changing the practices followed by 
their legislatures, so that restrictions are imposed on the scope of inviolability.  

 
154. Generally speaking, there are two separate categories of immunity:  

 
• The principle of non-accountability or non-liability, which is the basic protection afforded to 
public figures, and refers mostly to the freedom of speech and expression;  

• The principle of inviolability, which refers to a broader, more flexible protection that gives 
the public figure freedom from arrest.  

155. The non-liability principle is recognised around the world, and is originally based on 
the notion that politicians should be protected from unfair charges levelled against 
them. Thus, members of parliament are not held accountable for accusations or 
comments that they make in a highly charged and politicised environment. Non-
liability also refers to casting votes and other similar official declarations in which the 
interests of the people the parliamentarian represents must be safeguarded. The non-
liability principle, generally narrowly defined, is usually absolute; there are, in most 
cases, no time limits and no possibility of lifting the immunity. Closely related to the 
principle of unconditional freedom of speech, it is generally based on the tacit 
understanding that accusations and defamatory statements will be kept at an absolute 
minimum. It is felt that if protection is not guaranteed by non-liability privileges, then 
members of parliament would feel constrained, compromised and unable to speak and 
vote freely on behalf of the people they represent. 
  

156.  The same principle applies to the judiciary, which in many states is also accorded a 
similar level of immunity. It would compromise the effectiveness of the judiciary as 
an institution if a judge could be held personally liable for honest mistakes of law 
made during a trial. The principle does not apply to judges who acted corruptly in their 
rulings. It is more effective for the state to be held liable in such instances and for 
judges to be removed only if they are proven incompetent or unfit for duty. Special 
procedures should exist to protect judges from politically motivated requests for 
removal.  

 
157.  By contrast, the principle of inviolability is far more controversial, and depends 

largely on the definition and the political environment. In the Netherlands, politicians 
do not enjoy any parliamentary inviolability whatsoever. In the United Kingdom, 
parliamentarians are given very little protection on this question. They are immune 
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from arrest for civil actions, but since there are now very few civil causes on which a 
person can be detained, the privilege offers little meaningful protection. Often, if 
parliamentary involvement is required, it is a matter of authorising an investigation.  

 
158.  On the issue of non-liability, the scope of immunity generally refers to acts committed 

in the performance of the politician’s duty, either in parliament or on official 
occasions. Thus, it generally does not extend to statements made during non-official 
public speaking or in newspaper articles. The parliament building is the bricks-and-
mortar manifestation of the boundaries of this form of immunity, outside of which the 
politician becomes an ordinary citizen again.  

 
159.  Some countries have particular provisions, which allow for persons other than 

parliamentarians to enjoy the immunity privilege of absolute free speech. In the United 
Kingdom, for example, all those who attend parliamentary debates and proceedings – 
including civil servants and expert witnesses – are covered by the non-liability 
principle. 

 
160.  However, it is generally accepted that when parliamentarians are caught in flagrante 

delicto inviolability, offers no protection. There are different interpretations of in 
flagrante delicto, however, and some countries extend it to a full 24 hours after a 
crime was committed.  

 
161.  Legislation differs from country to country on how long the principle of inviolability 

can be applied to parliamentarians and of officials. The time limit for inviolability is a 
particularly important question to be considered in drafting any legislation on 
immunity. In some countries, the principle is only relevant for the length of the 
parliamentary session. In other countries, however, immunity practices allow for a 
legislator to have his or her immunity automatically restored if he or she is re-elected 
to office. Politicians elsewhere are granted immunity that pre-dates their term of 
office, a provision which can have the dangerous effect of attracting criminals who 
want to avoid prosecution. This type of provision can corrupt an entire series of 
politicians, and should be avoided in any political immunity legislation.  

	
162. The Venice Commission of the Council of Europe considers that the rules on 

parliamentary non-liability (freedom of speech and opinion) are in general well-
founded, and that there appears to be little need for reform of such rules in most of the 
Council of Europe member states. Non-liability should however only apply to 
opinions expressed and votes cast in the exercise of parliamentary functions, and 
should not extend to private statements and behaviour of the members.  

	
163.  In contrast, the Venice Commission considers that “national rules on 

parliamentary inviolability and its lifting should be subject to critical review and 
reassessment. Such rules may still be legitimate, but they are not a necessary part of a 
well-functioning modern democracy, and they can be misused in ways that may 
undermine democracy, infringe the rule of law and obstruct the course of justice. To 
the extent that national rules on inviolability are maintained, they should therefore be 
regulated in a restrictive manner, and it should always be possible to lift such 
immunity, following clear and impartial procedures. Inviolability, if applied, should be 
lifted unless when this is justified with reference to the case at hand and proportional 
and necessary in order to protect the democratic workings of parliament and the rights 
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of the political opposition”.  
	

164. 	On this basis, the Venice Commission has set out its proposals for criteria and 
guidelines on the scope and lifting of parliamentary immunity, which may be of 
assistance to the Council of Europe member states, if and when they should attempt to 
revise their rules. 

 
2. Implementation 

 
165.  In the Republic of Moldova, the issues of immunity are mainly regulated by the 

Constitution of the Republic of Moldova. According to the Constitution, only three 
categories of officials enjoy the immunity from the criminal prosecution. 
 

166.  According to Article81 (2) of the Constitution, “The President of the Republic 
of Moldova shall enjoy immunity. He shall not be held legally liable for the opinions 
expressed in the exercise of his/her mandate”. Section 3 of the same article, however, 
establishes that “based on the majority of at least two thirds of the vote’s cast of its 
members, the Parliament may decide to indict the President of the Republic of 
Moldova, in the event the latter commits an offence. The Supreme Court of Justice 
shall be ascribed the power of prosecution under the law. The President shall be 
legally removed from the office at the date of ultimate delivery of the court 
sentencing”. 

 
167.  The Article 70 (3) of the Constitution stipulates that “The Parliament member may 

not be apprehended, arrested, searched or sued at law, except for the cases of flagrant 
misdemeanor, without the prior consent of the Parliament and after hearing of the 
member in question”. 

 
168.  The Constitution of the Republic of Moldova in its article 116 (5) delegates the issue 

of immunity of judges to the law on the status of judges by mentioning that the 
“sanctioning of the judges shall be carried out pursuant to the law”. 

 
169.  The issue of immunity from criminal prosecution in the Republic of Moldova was 

thoroughly monitored by different international organisations since the Republic of 
Moldova regained its independence. Immunity from arrest has been a cause for 
concern for the Group of States Against Corruption (GRECO), made up of member 
states of the Council of Europe, in their reviews of transition countries’ anti-corruption 
legislationxcvii. On 17 October 2003, GRECO published its First Evaluation Round 
Report on the Republic of Moldova, in which it found that “the immunities enjoyed by 
the President, Members of Parliament and members of the judiciary are generally 
acceptable and in line with international standards on limiting immunity to the level 
strictly necessary in a democratic society”. However, GRECO went further by 
emphasising that there were no clear guidelines for persons deciding on whether to lift 
the immunity, in particular members of the Parliamentary Committee on 
Appointments and Immunities and hence, recommended to establish the guidelines for 
members of the Parliament containing criteria to be applied when deciding on requests 
for lifting immunities. 
  

170.  In this context, it should be noted that in accordance with the compliance report 
on Moldova, adopted by GRECO on 9 December 2005:  
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“the prosecutor general of the Republic of Moldova issued order 189/19 of 27 June 2005 for 
preparing applications for the lifting of immunity, which includes guidelines on the evidence 
required in support of such requests and how it should be presented”.  

171.  Since in addition to these guidelines, the Moldovan authorities have submitted to the 
GRECO additional information on the procedures within the Parliament, the Council 
of Europe structure ”concluded that recommendation (mentioned above) has been 
dealt with in a satisfactory manner”. 
 

172.  Keeping in mind the abovementioned and also considering that in contrast with other 
former soviet republics, the immunities of public officials from the criminal 
prosecution applied in the Republic of Moldova were of a limited scope, the logical 
question arises on the rationale behind the inclusion of this issue in the justice reform 
strategy. Although, it was not possible to find out the response on this question from 
the source, which actually participated in strategy’s drafting and adoption exercise, 
some of the interlocutors interviewed, logically linked this matter with the procedural 
immunity of judges, modification of which is also envisaged by the Specific 
Intervention Area 1.3.9 of the Strategy Action Plan.  

 
173.  According to the representatives of the civil society, initial plan was to amend the 

Criminal Procedural Code provisions (Art 9(2) CPC) regarding the judge’s 
immunities. However, at a later stage this idea was abandoned and it was decided to 
introduce relevant amendments to the law on the Status of Judges (Art 19) and the 
Law on the Functioning of the High Council of Magistrates (Art 23). 

 
174.  The JSRS 2012 annual report mentions that: 

 
“a comparative study of national legislation and international documents and standards 
relating to guarantees that are granted to persons who enjoy immunity during the criminal 
investigation was conducted………. Prosecutor General's Office has drafted a bill on the 
revision of immunity in criminal proceedings to be presented jointly with other proposals for 
amending and supplementing the Criminal Procedure Code. {However,} a consensus was not 
reached concerning the proposals presented by the Prosecutor General's Office, which will be 
examined later in other projects amending the CPC or other similar laws.” 

 
175. Notwithstanding the abovementioned, on 5 July 2012, the law Nr153 amending some 

legislative acts of judicial immunity was adopted, according to which in cases covered 
by the articles 324 and 326 of the Criminal Code, the judges were no longer enjoyed 
immunity. In order to implement these commitments by Law no. 153 of 5 July 2012, 
some modifications were made to national legislation. The new law abolished the 
requirement of obtaining the SCM agreement in order to start prosecution of the judge 
in relation to offenses mentioned in art. 324(passive corruption) and art. 326 
(trafficking in effluence), the power that is granted only to the Prosecutor General. The 
law also excluded the need of SCM’s prior agreement for the detention, seizure, arrest 
and search of judges. 
 

176. On 5 September 2013 the Constitutional Court of the Republic of Moldova declared 
unconstitutional some of the provisions of the abovementioned law Nr153, though it 
did not challenge the possibility of opening criminal persecution of the judge by the 
Prosecutor General without obtaining the preliminary agreement from the SCM. 
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177. On 24 June 2014, following the Decision of the Constitutional Court No. 22 of 5 

September 2013, according to which some elements of Law 153/2012 with regard to 
the criminal and administrative liability of judges were declared unconstitutional, the 
Ministry of Justice presented a new draft law for amending the Law 544 on the Status 
of Judge to eliminate the deficiencies pointed out by the Constitutional Court, as well 
as to extend the list of crimes that are not covered by judges’ immunity. The 
modifications proposed among others defined that the criminal prosecution against the 
judge could be initiate by both Prosecutor General and his/her Deputy and that the 
prior SCM consent is not required for passive corruption and trading in influence 
offences, but also for offences of money laundering and illicit enrichment. As a result 
Article 19 of Law on Status of the Judges was amended on 25 July 2014. 

 
178. The evaluator is of the opinion that this part of the JSRS could be considered as 

adequately realised. The necessary and adequate legal framework is at place and it is 
to be seen how the law shall be implemented in practice. 

 
G. TRANSPARENCY, PUBLIC TRUST AND STATISTICS 

 
179. The issues of transparency, public trust and statistical data all have a bearing on the 

successful implementation of the objectives of the Strategy and Action Plan, including 
the intervention area under consideration. 
 

180. Transparency is critical for promoting and raising awareness about the benefits and 
practical implications of actions already taken with respect to the Strategy and Action 
Plan and for developing any further ones that may be required. In this connection, 
setting, maintaining and extending the communication with the civil society 
representatives in the implementation process should continue to remain a priority for 
the authorities. There is no doubt that the contribution civil society can make in both 
respects is invaluable but especially as regards providing expertise and consistent 
support in developing complex studies linked to the Strategy and Action Plan. 
Certainly, in some instances the implementing institutions do not have the necessary 
capacities required for such studies. Moreover, civil society has an important role to 
play in the process of monitoring the effectiveness of actions that have already been 
implemented. 

 
181. The evaluator was informed that sustainable partnerships have been established with 

some representatives of the civil society by signing memorandums of understanding, 
such as with the Legal Resource Centre of Moldova (LRCM), Centre for Analysis and 
Prevention of Corruption, Institute for Penal Reforms, Checchi, UNICEF Moldova, 
etc. According to the JSRS Annual Report for 2014, the representatives of civil society 
took part in meetings of sectoral WGs and were included in a number of inter-
institutional groups to develop important normative acts (for example: the working 
group for developing the necessary normative framework for NIC capacity building; 
working group for developing suggestions to amend the law on discretion margin of 
justice sector players; working group on developing amendments to Law on 
Advocacy, working group on juvenile justice etc.). This may be the general approach, 
however, the evaluator was also informed by the non-governmental organisations that 
they were not adequately involved in the process of elaboration of amendments to the 
CPC and the Law on Special Investigative Activities. 
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182. Public trust is rightly identified as an indicator for measuring the outcomes and impact 

of the Strategy and Action Plan. The importance of this is underlined by the low level 
of trust which civil society maintains that the population has with regard to law-
enforcement agencies and the judiciary, particularly when it comes to the use of 
criminal procedural measures. However, this perspective – even if well-founded - is 
primarily impressionistic as there have been no reliable public opinion surveys 
undertaken either before or since the implementation of the Strategy and Action Plan, 
a weakness already noted with respect to the log frame for the intervention area. 

 
183. The JSRS mentions the level of public trust as one of the indicators for measuring the 

outcomes and impact of the Strategy implementation. The evaluator was told by the 
representatives of the civil society that the level of trust of the population towards the 
law-enforcement agencies and the judiciary is quite low and particularly when it 
comes to the legality of the use of special investigation measures and other actions of 
the law-enforcement agencies. As no reliable public opinion surveys produced in this 
regard during the JSRS implementation period could have been identified, it was not 
possible to assess and/or compare the trend alteration over time. According to the 
JSRS annual survey for 2014:  

 
“backlogs of the Pillar II relate to actions interconnected with the prosecution reform, and the 
initiation of some surveys and monitoring activities related to practical implications of 
amendments operated in the procedural legislation in 2012.  The causes of these backlogs are 
insufficient human and financial resources, taking into account the scale of such action. To 
overcome these issues, it has been decided to ask for the assistance of the development 
partners who might contribute to the appropriate implementation of the respective measures 
planned in JSRS”. 

184. Apart of human and financial capacity, efficient operational system should also be 
regarded as an important important tool to gain the public trust through transparency. 
In this context, the interlocutors assess as a welcoming development the decision  to  
develop and implement a new performance indicators system and to offer a new 
approach in evaluating the activities of criminal investigation institutions, based on 
performance indicators and evaluation of quality of carried activities. On 12 
September 2014, the Joint Order on approving the performance indicators for 
institutions involved in the criminal investigation process and Methodology to 
evaluate the efficiency of the criminal investigation was signed by the General 
Prosecutor, the Ministry of Internal Affairs, Director of National Anticorruption 
Centre and Director General of the Customs Service.  The application of new methods 
should increase the efficiency of criminal investigation institutions and contribute to 
the adoption of deadlines for some legal procedural-criminal solutions by determining 
what actions should be evaluated, the score and evaluation chart, etc. In fact, by 
approving the new methodology, these institutions have assumed the commitment to 
evaluate the activity not only based on quantity indicators applied until recently, but 
also based on quality indicators, which will contribute to the improvement of 
enforcement discipline and will enhance the responsibility of all institutions and 
employees involved in criminal investigation.  The application of performance 
indicators and of provisions of the evaluation methodology is mandatory for signatory 
parties as from 1 January 2015. 
 

185. As the new system only recently became operational, it was difficult for interlocutors 
in the evaluation process to assess to what extent it proved to be efficient and well-
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functioning.  
 

186. The high-level coordination and monitoring of the Strategy is ensured by the National 
Council for Law Enforcement Bodies Reform (NCLEBR), which reviews the general 
annual report on the implementation of the Strategy and advises on the major issues 
raised, to which the sectoral working groups or the co-ordination group did not find 
solutions. However, when it comes to measuring and collecting data on the 
implementation and application of adopted legislation and standards, problems are still 
present. While evaluating the implementation of JSRS’s relevant intervention area, the 
evaluator found that the data, which could support evaluation of the JSRS 
implementation results, was largely missing. The evaluator was provided with the 
general figures on investigated cases and total number of applications of special 
investigative activities by the MIA, GPO and the National Anti-Corruption Center 
(CNA). However, statistical data that would allow to evaluate the performance of law-
enforcers and application of the criminal procedural legislation against the indicators 
for measuring the outcomes and impact of the JSRS, such as Proportion of awaiting-
trial prisoners representative of all accused persons, level of public trust in the 
operational investigation and prosecution bodies or change in the percentage of 
respondents who believe that operational investigation and prosecution bodies 
discriminate in the implementation of their procedures could not be obtained. 
 

187. The absence of such data is real impediment to assessing the effectiveness of the 
actions already taken. This absence is also likely to inhibit the development of a 
positive view of such change that has occurred, whether on the part of those involved 
in implementing them or the public at large. Without reliable statistical data, 
particularly as regards the application of special investigative measures, the level of 
public confidence in the justice system will not improve and there will not be an 
informed basis for judging whether any other reforms are necessary. It is, therefore, of 
the utmost importance that the statistical deficiency be remedied, even if it will never 
be possible to provide a comparison of the situation before and after the 
implementation of the Strategy and Actin Plan. 

 
188. The evaluator, however, was informed that certain steps have been undertaken to 

gradually improve these shortcomings. The JSRS itself provides for the objective to 
improve the data collection and analyse for the purposes of inter alia criminal justice 
system. In line with specific intervention areas 2.4.1 and 2.4.2 of the JSRS, at least 4 
studies/surveysxcviii were prepared during the JSRS implementation with the purpose 
of reviewing and standardising the method of collection and analysis of statistical data 
related to criminal justice. Although, these efforts are not covered by the present 
evaluation, it could be assumed that for the purposes of the specific intervention area 
2.1.5 their results are not yet relevant.  

 
189. Moreover, the UNDP has developed in partnership with the Prosecutor General’s 

Office the automated information system of registration of cases in the prosecution 
service (e-file system). The information system is a first step in the initiation and 
development of an electronic platform for criminal records electronically and apart of 
ensuring the processing and storage of data collected from criminal prosecution, it 
would improve possibilities for statistical analyses allow traceability of separate cases, 
thus improving the transparency of the process. The system contains a reporting 
component that provides monthly statistics, ad-hoc reports as well as daily reports. 
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Moreover, the system has an archive component for closed/suspended cases.  
 

190. The main advantages of the information system implementation are:  
 

- to ensure unified recording and information interaction of Prosecution Services, courts;  
- to obtain a complex information picture of the criminal investigation activities; 
- to observe the enforcement rules; to secure data processing and storing collected during 

criminal investigation;  
- to improve statistic and criminological analysis possibilities, etc.  

 
Again, the interlocutors from the civil society welcomed these steps, however, adding 
that their results are still to be observed. 

 
191. In contrast, the statistical data published by the European Court of Human Rights was 

available for examinationxcix. This data provides with clear picture regarding each and 
every contracting party to the European Convention on Human Rights. The statistics 
show that since the launching of the JSRS, there is no significant increase or decrease 
in the number of applications lodged annually against the Republic of Moldova at the 
European Court of Human Rights. 
 

192. By the end of 2015, the total of 316 judgments had been delivered by the European 
Court of Human Rights in relation to the Republic of Moldova out of which the 
Strasbourg Court in 288 cases found at least one violation and in 4 cases no violation 
was found. Most violations are concerning: the right to a fair trial, the right to liberty 
and security, inhuman and degrading treatment, lack of effective investigation and 
right to respect for private and family life. The numbers are smaller, though the 
Strasbourg Court also found Moldova in violation of the freedom of expression, 
freedom of assembly and manifestations, length of proceedings and other rights and 
freedoms enshrined in the European Convention. 

 
193. Considering the abovestated delays in the implementation of activities envisaged by 

the specific intervention area 2.1.5, as well as the time-table of the ECtHR in dealing 
with the lodged applications, at this particular stage it shall be inconclusive to assess 
with precision the influence of the JSRS implementation on the “performance” of the 
Republic of Moldova at the Strasbourg Court.  

 
H. CONCLUSIONS AND RECOMMENDATIONS 

 
194. Formally speaking, the activities envisaged by the JSRS Action Plan mentioned in the 

specific intervention area 2.1.5 are deemed implemented. The qualitative and 
quantitative assessment of the results achieved, to an extent measurable, could be 
found in the present report. 
 

195.  The Evaluator has learned from the NGO representatives that one of the main 
challenges of the JSRS is that its objective, in the reading of the authorities, is limited 
to the adoption of new legislation and rules, rather than the actual implementation 
itself. 

 
196. The Strategy and Action Plan are focused more on adopting new and amending 

the existing legislation than on the implementation of the new provisions. As a result 
the implementation of those provisions does not figure in any of the indicators. Indeed, 
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it seems that there is an assumption that the adoption of a new piece of legislation 
corresponding to one of the pillars of the Strategy is, in itself, sufficient for it to be 
considered that a particular action or activity has been implemented. This is clearly an 
inadequate approach for achieving successful reform. More attention should, therefore, 
be paid to the measures required for the implementation of the adopted legislation 
when specifying indicators for any future strategy and action plan.  

 
197. Hence, although the activities in question have been formally implemented, almost all 

the interlocutors interviewed, both from civil society and state institutions, have 
confirmed that there are necessary follow up steps to be taken in order to get the real 
and tangible outcome from the JSRS.  

 
198. The main follow up actions to be undertaken could be summarised as follows: 

 
- further clarification/improvement of the adopted legislative pieces, inter alia to 
guarantee that the process of use of criminal procedural code and the procedures 
envisaged by the Law on Special Investigative Activity are transparent and applied in 
a way that does not affect the trust of the society in the law-enforcers and the 
judiciary; 
 
- ensuring capacities of all agencies that are allowed to use the special 
investigative activities to efficiently cope with the requirements and standards 
enshrined in the amended legislation; 

 
- continuous monitoring of the implementation of new provisions regarding the 
immunity from the criminal prosecution; 

 
- ensuring that the regularly updated and reliable statistical data on the application 
of special investigative activities is available and accessible; 

 
- ensuring that the new rules and regulations concerning the modernisation and 
analyse of the date collected are properly and effectively implemented; 

 
- Setting, maintaining and extending the communication with the civil society 
representatives in the JSRS implementation process should continue to remain a 
priority for the authorities. The contribution of civil society is invaluable, especially 
when it is necessary to provide expertise and consistent support in developing 
complex studies that derive from JSRS and which exceed the capacities of 
implementing institutions, as well as in process of monitoring the actions previously 
implemented. 
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i The Evaluation Team consisting of international experts - Jeremy McBride, Dr Idlir Peçi, Mamuka Jgenti and 
 local expert Tatiana Puiu prepared the Evaluation Report on specific intervention areas 2.1.3 and 2.1.4 - 
following a visit to Moldova on 14-16 December - in the framework of the Council of Europe Project “Support 
to Criminal Justice Reforms in Moldova”, financed by the Danish Government. 
ii This section is similar to the one from the report contracted by the Council of Europe evaluating specific 
intervention areas 2.1.3. and 2.1.4 
iii Effected by Law no. 66 of 05.04.2012, Law no. 270 of 07.11.2013 and Law no. 39 of 29.05.2014. 
iv I.e., an extremely serious or an exceptionally serious offence. 
v The interception and recording of communications, image recording, monitoring or investigation of financial 
transactions and access to financial information are restricted to only certain offences specified in the Criminal 
Code; Article 1328(2), 13210 and 1342 
vi Article 1321. 
vii I.e., in Articles 1326, 1327, 1328, 1329, 13210, 13211, 133, 134, 1341, 1342, 1343, 1344, 1345, 1346, 135, 136-138, 
1381, 1382 and 1383. 
viii Article 1322. 
ix I.e., “to hand over or submit goods, banknotes or documents to the person claiming or accepting them, under 
surveillance and by recording such actions”; Article 135(1). 
x This involves activity to identify or track someone who has allegedly committed an offence in another State; 
Article 1381. 
xi “The controlled delivery shall account for the movement under surveillance of items, merchandise or other 
values (including substances, methods of payment or other financial instruments) classified as proceeds of an 
offence or intended for the commitment of an offence within the territory of the Republic of Moldova or outside 
its borders with the purpose of investigating an offence or of identifying the persons involved in its commitment, 
if there is reasonable doubt with regard to the unlawful possession or procurement thereof”; Article 1382(1). 
xii This “consists in buying services or goods under free movement, subject to restrictions or prohibitions in order 
to conduct technical - scientific examinations or a judicial expertise or to investigate an offence or identify the 
perpetrators”; Article 1383. 
xiii “59. The monitoring of the actions of an individual in a public place by the use of photographic equipment 
which does not record the visual data does not, as such, give rise to an interference with the individual's private 
life”; Peck v. United Kingdom, no. 44647/98, 28 January 2003. 
xiv “40. Mr Lüdi must therefore have been aware from then on that he was engaged in a criminal act punishable 
under Article 19 of the Drugs Law and that consequently he was running the risk of encountering an undercover 
police officer whose task would in fact be to expose him. 41. In short, there was no violation of Article 8”; Lüdi 
v. Switzerland, no. 12433/86, 15 June 1992. 
xv This has been considered important by the European Court (e.g., Khudobin v. Russia, no. 59696/00, 25 
October 2006, para. 135). However, this may be remedied by the trial court’s subsequent supervision. Moreover, 
it should be noted that Article 136(6) provides that “The undercover investigator shall be prohibited to cause the 
commitment of offences”, which is what gives rise to problems relating to Article 6(1) of the European 
Convention where undercover operations are involved. Moreover, any special investigative activity falling into 
the first group requires judicial authorisation where carried out in the course of covert investigation; Article 
136(3). 
xvi Article 1324(3). 
xvii I.e., the instructing procedural documents, interpellations of international organisations or foreign states, 
rogatory letters; Article 1323(1). 
xviii Article 1324(1). 
xix Article 1324(2). 
xx Article 1324(7). This restriction also does not apply to searching the accused. 
xxi Articles 1326(5) and 1327(2). 
xxii Article 1321(3). 
xxiii Article 1322(3). 
xxiv Article 1324(4). 
xxv Article 1324(5). 
xxvi Article 1324(6). 
xxvii Article 1324(8) and (9). Furthermore, their resumption cannot be ordered. However, it is a little unclear 
whether the cessation can be ordered without the proposal of the investigating officer referred to in paragraph 
(9). 
xxviii Article 1324(10). 
xxix See, e.g., Rybacki v. Poland, no. 52479/99, 13 January 2009. 
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xxx Article 1325(1)-(4). Further details on record-keeping are also found in some of the provisions dealing with 
specific investigative measures: Article 1326(4), 1329(6)-(15) and 134(3). 
xxxi Article 1325(5). 
xxxii Article 1325(6). 
xxxiii Article 1325(7) thus begins: ”If the ordinance/decision has found lawfulness of the special investigative 
measures”. Article 1325(8) additionally provides that: “As of the notification stipulated under paragraph (7), the 
person subjected to the special investigative measures shall be entitled to take note of the minutes on the 
deployment of the special investigative measures and of the material information support, as well as of the 
prosecutor’s ordinance or the decision of the investigating judge, with regard to the legality of the deployed 
means”. 
xxxiv Article 1325(9): “if the crime committed is of the same type or, in respect of terrorist acts, of organised 
crime or of crimes threatening national security, but not later than 3 months from the date when such information 
has been produced”. 
xxxv Article 1325(10). However, “The investigating judge or the panel of judges may request the sealed data, ex 
officio, or at the parties’ request, if there is new evidence indicating that part of such data concern the act that 
falls within the ambit of the investigation”. 
xxxvi Article 1325(11). 
xxxvii This section is similar to the one from the report contracted by the Council of Europe evaluating specific 
intervention areas 2.1.3. and 2.1.4 
xxxviii Notably Articles 14, elements of Articles 18-20 and 22 and Articles 28-30 and 33. 
xxxix Article 1(1). 
xl Article 2(d). 
xli Article 18(3). It is unclear what is the position regarding the new forms of special investigative activity that 
can be authorised by managers of specialised sub-divisions as this states that “The measures referred to in 
paragraph. (1) item 3) are carried out trial”. 
xlii Article 3. The meaning of “ideologization” is unclear but it may be linked to politically motivated decision-
making. 
xliii Article 4(1) and (5). 
xliv Article 4(2) and (4). 
xlv The subsequent provision on notification in Article 22(6) and (7) of the Law is otherwise the same as that in 
Article 1325(7) and (8) of the Code. 
xlvi Article 5. 
xlvii “Access to special file or file materials by other than those people investigating special file is prohibited, 
except of the Head of the specialised subdivision of that body, within its competence, and of the  prosecutor who 
authorised or required  its authorisation to the investigating judge and except of the investigating judge that 
authorised the special investigation measure”. 
xlviii Article 25. 
xlix Article 23. 
l Even if these matters are addressed in the common rules envisaged in Article 18(6) for, amongst other things 
the “preservation and destruction of material obtained, measures to ensure their integrity and confidentiality” or 
in the departmental regulations envisaged in Article 21(3) for the termination and destruction of special files, the 
use of subordinate rules is not an appropriate way to regulate them. 
li Article 21(4). 
lii Article 21(1). 
liii Article 21(5). 
liv Article 21(2). 
lv The stipulation that “The findings of a special investigative measures specified in art. Article 18(1) point 2) in 
a special file in another special case is made only with the authorisation of the prosecutor who authorised the 
original measure” (Article 24(4) may reduce such a risk but it does not eliminate it. 
lvi Article 6(1). However, only specialised sub-divisions within the Ministry of Internal Affairs and the National 
Anticorruption Center can undertake the special investigative activity that takes the form of controlling the 
transmission of money or other tangible assets extorted; Article 18(4). 
lvii Articles 6(2) and 9(2). 
lviii Articles 7-13 and 37. 
lix Article 7(3) ( “The specialised subdivisions of the authorities carrying out special investigations activity, 
within their competence, have the right to collect the necessary information characterising people checked on: a) 
access to information constituting state secrets; b) admission to employment objectives posing a great danger for 
life and health; c) admission to the organisation and performed special investigative measures or access to 
materials received during performing these measures; d) the establishment or maintenance of collaboration in 
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organising and carrying out special investigative measures; e) examination by the Licensing Board of the request 
to receive the license for private detective and/or guard activity; f) ensuring internal security”) and Article 11(e) 
“Investigative officer shall: … e) to follow the rules of conspiracy to exercise special investigative activity”). 
lx Article 15. 
lxi Articles 16 and 17. 
lxii This is defined in Article 31 as: “Collection of samples for comparative research is to detect, raising physical 
and material support conservation of information (objects, substances) to compare these samples with materials 
that already have specialised subdivisions or for subsequent detection of identical objects especially objects of 
interest”. 
lxiii  This is defined in Article 32 as: “(1) research consists of objects and documents in its assessment, the 
scientific, for signs of criminal activity, in studying the content, in oppose to other objects and documents 
necessary to determine the objective reality. (2) Research objects and documents shall be made by officers of 
investigations involving, as appropriate, the specialist who has knowledge for their study”. 
lxiv This is defined in Article 34 as: “the direct communication of the investigation officer and other persons 
authorised by it to people who have or have information about facts, events, circumstances or persons of 
interest”. 
lxv  This is defined in Article 35 as: “acquiring information about individuals and legal facts, events, 
circumstances of interest by studying direct documents, materials, databases, the preparation of applications for 
individuals and businesses that have information or have nominated”. 
lxvi This is defined in Article 36 as: “to establish identification of the person after static signals (fingerprints, 
blood and saliva composition, odor and traces of traces left at crime scene) and dynamic (walking, flourish, 
mimicry, etc...) And through photo-robots and other methods giving way to determine who the likely increased”. 
lxvii Article 19(1) of the Law. 
lxviii Articles 22 and 26. The latter provision deals with appeals against a ruling. 
lxix Article 38 
lxx Article 39. 
lxxi Article 40. 
lxxii Article 41. 
lxxiii However, the rider to this provision - “except for special cases where it considers that the report submitted is 
incomplete” (Article 38(4) – does not seem entirely coherent. 
lxxiv Article 18 had provided that: “Scrutiny, on behalf of Parliament, of operational investigative activity shall be 
exercised by the relevant permanent parliamentary commissions. The authorities which exercise operational 
investigative activities shall submit information to these commissions in accordance with the law”. 
lxxv Article 39(2). 
lxxvi Article 39(3). 
lxxvii Article 40(2). 
lxxviii	http://www.justice.gov.md/public/files/file/raport/Tabelul_actiuni_RAPORT_ANUAL_2012_anexa.pdf; 
p.33	
lxxix Thus, Article 16 of the Criminal Code states: “(4) Serious crimes are considered acts for which criminal law 
provides for a maximum punishment by imprisonment for a term of up to 12 years inclusively. (5) Extremely 
serious crimes are considered crimes committed with intent for which criminal law provides for a maximum 
punishment by imprisonment for a term of more than 12 years. (6) Exceptionally serious crimes are considered 
crimes committed with intent for which criminal law provides for life imprisonment”. 
lxxx Articles 425 and 426 of the Contravention Code.  
lxxxi This section is similar to the one from the report contracted by the Council of Europe evaluating specific 
intervention areas 2.1.3. and 2.1.4 
lxxxii Article 6(1) Law on Special Investigative Activity. 
lxxxiii Iordachi v Moldova, No. 25198/02, 10 February 2009. 
lxxxiv The percentage of requests granted since 2009 have been as follows: 98.8% in 2009, 99.2% in 2010, 98.7% 
in 2011, 97.6% in 2012, 98.66% in 2013, 98.47% in 2014 and 97.5% in 2015. See page 14 of S Macrinici and V. 
Gribincea, Intercepterea convorbirilor telefonice ȋn Republica Moldova: progress sau regres?, an analytical 
document prepared by the Legal Resources Centre from Moldova (available at http://crjm.org/wp-
content/uploads/2016/01/CRJM-DA-Interceptari.pdf). 
lxxxv Articles 6(2) and 9(2).  
lxxxvi Article 1324(4) of the Code.  
lxxxvii Article 1324(5) of the Code.  
lxxxviii Article 305(3) of the Criminal Procedure Code. Interviewees from the Ministry of Interior suggested that in 
the past there had been a problem of judges failing to meet the deadline but they did not regard this as a current 
one. 
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lxxxix In some cases there may be between 25 and 50 hours of recorded material. 
xc On the one hand, Article 1329 (15) of the Criminal Procedure Code provides: “The investigating judge shall 
issue a conclusion stating his/her opinion on the compliance with the legal requirements in the interception and 
recording of communications by the criminal investigation prosecuting body and shall decide which of the 
recorded communications are to be destroyed, appointing the persons in charge with such destruction. On the 
other hand, Article 305 of the Code states: “(4) Within the set timeframe (within 4 hours from receipt of the 
motion) the investigative judge shall open the hearing, announce the motion to be examined and verify the 
authority of the participants in the proceeding. (5) The prosecutor who filed the motion shall justify the reasons 
and answer the questions of the investigative judge and participants in the proceeding. (6) If persons whose 
interests are affected by the motion or their defense counsels and representatives participate in the hearing, they 
shall be allowed to give explanations and to take knowledge of all the materials submitted for the examination of 
the motion. (7) Following the control over sufficiency of the motion the investigative judge shall authorise in a 
ruling the criminal investigative action or the special investigative measure or the coercive procedural measure 
or shall reject the motion” (emphasis added). 
xci Article 1325 of the Code and article 4 of the Law.  
xcii Supreme Court Recommendation 38 on the actions that can be carried out from the moment of notification or 
self-notification of the competent authority till the initiation of criminal investigation, 23 April 2013. Its purpose 
is stated as follows: “In order to observe uniform practice on the application of criminal procedural legislation, 
which regulates what procedural actions can be performed from the moment of notification or self-notification of 
competent authority about the preparation or commission of a crime before the start of criminal prosecution, the 
Criminal Board of the Supreme Court  explains: restoring legal order, by application of criminal sanctions to 
those who have committed harmful acts, is achieved through the prosecuting authorities and the courts in 
criminal proceedings”. 
xciii	The evaluator thanks Ms Tatiana Puiu, Attorney at Law, member of P.A. “Lawyers for Human Rights” for 
her efforts in the preparation of this chapter of the Evaluation Report. 
xcivhttp://www.justice.gov.md/public/files/file/raport/RAPORT_implementare_partea_analiticapentru2012.pdf, 
page 10.	
xcvhttp://www.justice.gov.md/public/files/file/reforma_sectorul_justitiei/rapoarte/2015/Raport_SRSJ_En_2015_e
lectronic.pdf (page 35).	
xcvi	ibidem. 
xcvii http://www.greco.coe.int/ 
xcviii i.http://www.justice.gov.md/public/files/file/reforma_sectorul_justitiei/pilon2/STUDIU_Repartizarea_electr
onic_sesizrilor__infractiuni_1.pdf; 
ii.http://www.justice.gov.md/public/files/file/studii/Revizuirea_i_uniformizarea_modalitii_de_colectare_i_analiz
a_datelor_statistice_ce_in_de_justiia_penal_i_asigurarea_introperaionalitii_bazelor_de_date2.4.2.Pdf; 
iii.http://www.justice.gov.md/public/files/file/reforma_sectorul_justitiei/pilon2/Sistem_automat_statistica_judici
ara_adatelor_penale_-_Edward_Lucaci_-2013.pdf; 
iv.http://www.justice.gov.md/public/files/file/reforma_sectorul_justitiei/pilon2/Studiu_revizuire_modalitatii_de_
colectare_si_analiza_a_datelor_ce_tin_de_justitia_penala-PG-2013.pdf 
xcix	http://www.echr.coe.int/Documents/Stats_violation_1959_2015_ENG.pdf 
	


